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l. Introduction

1. In a letter dated 3 May 2018, the President of Romania requested the ipn of the
Venice Commission on three legislative drafts amending existing legislation in thedield of the
judiciary:
Draft law amending Law no. 303/2004 on the status of jugiges af prosecﬁors,

Draft Law amending Law no. 304/2004 on judicial organiationfand

Draft Law amending Law no. 317/2004 on the Superior
The Monitoring Committee of PACE also asked, on 4 Ma
Commission on the three drafts.

2. For the present draft opinion, the Venice Com
Claire Bazy-Malaurie, Mr lain Cameron, Mr NicolagfEsanu, Mr JeapfClaude Scholsem, and Mr
Kaarlo Tuori to act as rapporteurs.

3. On 10-11 June 2018, a delegation of the Vendg Commission composed of Ms Hanna
Mr Kaarlo Tuori, accompanied by
d Ms Artemiza Chisca, Head of the
Democratic Institutions and Fundamental Rights Divi visited Bucharest and had exchanges
of views with the President of Romani presentatifes of the different political parties in the
ident of the High Court of Cassation and
Justice, the Superior Council of the Prosecutor General, the Head of the
Anti-Corruption Directorate (DN

society representatives.

4. At its 115" Sessio
on the results of their visj
authorised the rapporte
authorities in July 2018,
Commission on the Judici

gharest. In view of the urgency of the matter, the Commission
e a preliminary opinion to be sent to the Romanian

5. The presg imiryry opinion was issued on the basis of contributions by the
rapporteurs aRfiQllowing congultation of the Bureau and the Chair of the Sub-Commission on
the Juﬁiciary. It wa

., as well as of the related legislative process, involving successive versions of the
7 the opinion focuses on the provisions raising more critical issues for the reforms,
ich arg being undertaken.

The opinion has been prepared on the basis of the English translation of the draft laws
ovided by the Presidential Administration of Romania. Inaccuracies may occur due to the
tganslation



lll. Background

8. According to the Romanian authorities, the reform process, whj

assessment (and recommendations) under the EU Mechanism 0O
established upon Romania’s accession to the EU. Whi

oncern that this progress
the adoption, in January
2017, of a Government Emergency Ordinance t de-criminalise gfrtain corruption offences,

and, lately, the controversy created around the re

parliament were convicted.? This succés fight agajhst corruption was widely praised on an
international level.

11. On the other hand, poli

powers by some prosecutors (a

Intelligence Service and
corruption fight has bee

' The MCV Report, adopted in November 2017, noted in this respect: “Within a nine months period since the

January 2017 report, Romania has seen two governments, while growing tensions between State powers
arliament, Government and Judiciary) made the cooperation between them increasingly difficult.” See Report

frfm the Commission to the European parliament and the Council On Progress in Romania under the Co-
eration and Verification Mechanism, COM(2017) 751 final, Brussels, 15.11.2017.

According to information provided by the DNA, for the last 5 years DNA has indicted more than 68 high officials,
charged with corruption offences (or assimilated to those of corruption): 14 ministers and former ministers, 39
deputies, 14 senators, 1 member of European Parliament. The courts have ruled final conviction decisions
against 27 of these officials (5 ministers, 17 deputies, 4 senators, 1 member of the European parliament). During
the same period, seizure measures over 2 billion euros have been ordered.
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14, This context makes any legislative initiative, which has the potenti
risk of political interference in the work of judges and prosecutors, particularlyysensitive:

IV. Constitutional framework

15. The specific chapter devoted by the Romanian Constitys
“Judicial authority” (Chapter VI, under Title 1ll) comprises three sg
law”, Section Il on “The Public ministry” and Section Ill on “The §
According to the constitutional provisions, prosecutors are thus,
of the judicial authority.

Q the re*lation of the
on “Courts of

il of Magistracy”.
ian system, part

irremovable, according to the law.“ Paragraph
appointment proposals, as well as the promotion
only be within the competence of the Superior?C
organic law.”

nsfer of, al nctions against judges shall
cil of Magistracy, under the terms of its

17. Article 132 on the “statute
prosecutors shall carry out their ity"in accordance with the principle of legality, impartiality
and hierarchical control, under th¢ authori he Minister of Justice.”

18. rior Council of Magistracy “shall guarantee the
independence of justice, gfd A ablishes, as main SCM powers, that SCM “shall
propose to the President nia the appointment of judges and public prosecutors, except
for the trainees, according paragraph 1); and “shall perform the role of a court of

law, by means of its seggons, as gfegards the disciplinary liability of judges and public
prosecutors, base ]

a parliamentary legislative initiative by a number of MPs. Previous drafts,
the subject of wide consultations within the Romanian judiciary, were

A Special and speedy parliamentary procedure (an emergency procedure) was chosen

mendments were considered by a body established especially for that purpose (a

special joint committee of the two chambers of parliament). Using this procedure for the
tensive amendment of three important organic laws was questioned by Romanian
gistrates and civil society, but was considered constitutional by the Constitutional Court.

1. At the different stages of the legislative process, the three draft laws and the related
legislative process have drawn strong criticism in Romania and internationally. At the domestic
level, this took inter alia the form of : two negative opinions of the Superior Council of
Magistracy on initial versions of the drafts; a memorandum for the withdrawal of the drafts



Cassation and Justice, to the Romanian Constitutional Court, but also international
institutions, including the Venice Commission; various critical reports and ap by civil

society organisations.’

22. Concerns have also been expressed over the fact that, g in some‘aspects, wide
ranging transformations are being considered, the whole procds not accompanied by a
proper assessment of the institutional, legal and financial NP pf the envisaged
changes.

ouncil of Europe’s anti-
corruption body?), have recommended a process p V|d|ng opportu ies for more inclusive and
s a useful step prior to the
enice Commission’s legal expertise, with

adoption of such |mportant legislation, to reque
a view to identifying acceptable solutions, i
issues. One may regret that the recom
adoption in order to first have the Venice Commis Opinlon as a useful input into the debate,
was not followed.

24. Despite the strong reaction loned calls, the legislative process has
advanced and is now in its final gfages, W|th little scope left for exchanges and opportunities
likely to contribute to a wider of the proposed changes, or for addressing
remaining controversial issues.

25. Numerous amen nd subsequent versions, have been contested
before the Constitutional #y the parliamentary opposition and the President of Romania
as well as, quite unique fd ountryJby the High Court of Cassation and Justice, while being

publicly criticized by oth
Several rounds of de

Onstitutional Court have enabled improvements to be made
although critical issues remain.

rapporteurs also noticed that this legislative process had proven to be quite divisive.
diverging views among the Romanian political class, among the judiciary (including
e SCM), among the professional associations of judges and prosecutors, and within

ivil society organisations and the public opinion (with recurrent street protests) regarding the
nkcessity of the reform, its content and its potential consequences - positive or adverse - on the

http /iwww.forumuljudecatorilor.ro/index.php/archives/2813

http /lwww.nineoclock.ro/romania-100-platform-65-ngos-urge-govt-to-scrap-bill-amending-justice- Ieglslatlon/

® GRECO- -AdHocRep(2018)2, Ad hoc Report on Romania (Rule 34), Adopted by GRECO at its 79" Plenary
Meeting, (Strasbourg, 19-23 March 2018)
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Romanian judiciary. As a result, at this stage, it seems quite hard to have
and honest dialogue on reforming the Romanian judiciary.

29. As the Venice Commission pointed out many times, the law-makin
great importance. In its Report on the rule of law,® legality, including a transparent
and democratic process for enacting laws is mentioned as one of the elements of t
of the rule of law. This means that, in a truly democratic state kg =N the rule of law, it is
mandatory to ensure that, at all stages of any reform process, a
either directly or through appropriate consultation.

the opposition or the civil society.

31. Especially when adopting decisions gn issues
judicial reforms, wide and substantive con jons involVyig the various political forces, the

input of the judiciary, and of civil society, is a key cOxditi r adopting a legal framework which
is practicable and acceptable for those concerned, afffi line with democratic standards.? It is
regrettable that the current process ot benefij from such a wide and comprehensive
debate. It is noted at the same time ityfional Court found the adoption procedure

to be in line with the Constitution.

B. Substantial issues

1. General Aspects

in particular on those aspects in the three draft laws,
e independence and the efficiency of the judiciary. The
sed not only as to their wording, but also in view of the
cumulative effectfthat theySgould have on the independence, efficiency, and quality of the

32. The present opi

* status and the principles inherent to their functions;

S ope of the hierarchical control of prosecutors and the role of the Ministry of Justice;
- ne rangements for appointments to/dismissal from leading positions in the
prosécution service/in the judiciary;
X N new rules for the exercise of judges’ and prosecutors’ freedom of expression;

| -AD®2011)003rev, Report on the rule of law, Adopted by the Venice Commission at its 86th plenary

sessl enice, 25-26 March 2011)
! CDL-AD(2011)001, Opinion on three legal questions arising in the process of drafting the New Constitution of

ngary, paras.16-19; see also CDL-AD(2012)026, Opinion on the compatibility with Constitutional principles and
the Rule of Law of actions taken by the Government and the Parliament of Romania in respect of other State
fstitutions and on the Government emergency ordinance on amendment to the Law N° 47/1992 regarding the
organisation and functioning of the Constitutional Court and on the Government emergency ordinance on
amending and completing the Law N° 3/2000 regarding the organisation of a referendum of Romania, para. 74.
8CDL-AD(2011)001, Opinion on Three Legal Questions Arising in the Process of Drafting the New Constitution of
Hungary, CDL-AD(2013)010, Opinion on the draft New Constitution of Iceland, para. 17, CDL-AD(2014)010,
Opinion on the Draft Law on the Review of the Constitution of Romania, paras. 25-30
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- new rules for the material liability of judges and prosecutors;
- the new Section for investigating offences committed within the judiciary;
- issues related to the role and the operation of the Superior Coufiti§of Magistracy, the
guarantor of the independence of the judiciary;
- the risk that experienced judges and prosecutors will be induced to leav system
without the possibility of replacing them in the short or medium term, thus éiminishing
the efficiency and independence of the whole judicial syae
- interference of the intelligence services in the activitieg

omaniaﬂjudiciary.
2. Specific aspects
a. Appointment to / dismissal from leading p

i. Inthejudiciary

34. While acknowledging that there is no
Venice Commission has stressed on many occa
safeguards for the independence and imparfiality of ju
methods of judicial appointment. In the CorfimiSgjon’
and judges’ professional career should be based o
by the law.?

e model th&T applies to all countries, the
s, how important it is to provide, as
ary, for transparent and depoliticised

36 \ (1) and (2) of Law no. 303/2004)," the President,
vice-president and presidg ection of the High Court of Cassation and Justice (hereinafter
the High Court) are appQintg President of Romania, at the proposal of SCM. The
President may refuse the apoi yin a reasoned form.

European standards as regards the independence of the judicial system: part | - The Independence
L-AD(2010)004), para 27

24, Opinion on two Sets of draft Amendments to the Constitutional Provisions relating to the
egro, paras. 16-17; Report on European standards as regards the independence of the

DL-AD(2007)028, para. 49.
he president, the vice-president and the section presidents of the High Court of Cassation and

2)The President of Romania may refuse only in a reasoned form the appointment into the leading position in
ragraph (1), notifying the reasons for his refusal to the Superior Council of Magistracy.

( The appointment into the offices in paragraph (1) is made for a 3 years term of office, which is renewable only
ce.”

2 “(6)The revocation from office of the president, the vice-president or of the section presidents of the High Court
of Cassation and Justice shall be made by the President of Romania at the proposal of the Superior Council of
Magistracy, which may act ex officio, at the request of one third of the number of its members or at the request of
the general assembly of the court, for the reasons provided by Article 51 paragraph (2) which shall apply
accordingly.”
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Section, which will be responsible both for the appointment and the revocation. Th

of the Section, instead of the Plenum of the SCM, is intended to ensure consiste with the
new distribution of competencies within SCM, separating the decigs aking poger and giving
SCM Prosecutors’ Section and SCM Judges’ Section the decisig g power; respectively,

39. The ensuing major change, in the new system,
excluded from the appointment/dismissal procedures.

of the judiciary,*® although the Venice Commissj
may play a formal role in appointing judges. THiS |
termination of the mandate, which is designed i

has also pted that the Head of State
ven more important in the case of early
and symmetric way. The new system
re the President would exercise
his/her veto power by refusing to ratify a decisio "4 Such a situation has occurred in
the past and was also addressed by the,Romanian C utional Court.™

, it will be essential to ensure that all safeguards are
provided, in law and in practice, ffor a tr rent and neutral process of selection/revocation,

43. The fion notes in its Rule of Law Checklist, " conceming the
i hfere is no common standard on the organisation of the prosecution

(NQe authority required to appoint public prosecutors, or the internal

Opinion on the Judicial System Act, CDL-AD(2017)018, para 76.
(2013)034, Opinion on proposals amending the draft law on the amendments to the constitution to

lon, the Court confirmed the right of the President to refuse the appointment proposal (for chief judges
and prosecutors) made by the SCM.
See CDL-AD(2017)031, Poland - Opinion on the Draft Act amending the Act on the National Council of the
Juidiciary; on the Draft Act amending the Act on the Supreme Court, proposed by the President of Poland, and on
e Act on the Organisation of Ordinary Courts, para. 50, where reference is made to the case-law of the European
ourt of Human Rights, in particular to the Grand Chamber case of Baka v. Hungary, concerning the premature
dismissal of the President of the Hungarian Supreme Court, and where the ECtHR found a breach of Article 6 of the
Convention because of the absence of judicial remedies in the case of dismissal of a chief judge; see ECtHR, Baka v.
Hungary [GC], no. 20261/12, ECHR 2016.
7 Venice Commission CDL-AD(2016)007, Rule of Law Checklist, para. 91.
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the appointment of the head of the prosecution service, on the one hand, a
of depoliticisation, on the other. From this perspective, in its view, an appoi

necessary to diminish the risk of politicisation of the prosecution office.’® As in
judicial appointments, while different practical arrangements are possible, th
involvement of the judicial (or prosecutorial council), where such Xists, is_ essential as a
guarantee of neutrality and professional, non-political expertise. ¢

45. At present, in Romania, the Prosecutor General and de
DNA and deputies, the Chief Prosecutor of DIICOT (De

Ministry of Justice, and after receiving the opinion
President, although the law does not mention how man
of Law no. 303/2004).

46. The President is also responsible for ocation from the above positions upon

s for the revocation from leading
the law of a possible refusal by the

54 (3)). Revocation may be proposed for t
positions in the judiciary (see above). No mention
President.

47. Under the proposed amend
unchanged, with two exception , in the Tuture, the President may only refuse the
appointment once. Second, inst igion of the plenum of the SCM, now the opinion of
the Prosecutors’ Section is requirgd. IHfs lattefjaspect will be examined below.

prosecutors, based on cl
Commission.” In thg=riey

emocratic Institutions and Human Rights (OSCE/ODIHR), on the draft
the Prosecutor's Office of Georgia, paras. 19, 20 and 27

uty and his deputy, the chief prosecutor of the National Anticorruption Directorate, his
prosecutors of these prosecutor's offices, the Chief Prosecutor of the Directorate for the

provi for in paragraph (1), making the reasons for the refusal known to the public.
4) The dismissal of the prosecutors from the management positions provided for in paragraph (1) shall be made
the President of Romania, at the proposal of the Minister of Justice, which may be heard ex officio at the

rdpuest of the general meeting or, as the case may be, of the Prosecutor General of the Prosecutor's Office
tached to the High Court of Cassation and Justice or the General Prosecutor of the National Anticorruption
irectorate or the Directorate for the Investigation of Organized Crime and Terrorism, with the opinion of the

Section for Prosecutors of the Superior Council of Magistracy, for the reasons set out in Article 51 paragraph (2)

which shall apply accordingly. "

2 Report from the Commission to the European parliament and the Council On Progress in Romania under the

Co-operation and Verification Mechanism, COM(2017) 751 final, Brussels, 15 .11.2017
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checks and balances. The current system, by involving two politic
balancing of various political influences. This is important since the Presiden
Minister of Justice, does not necessarily belong to the majority.

50. Moreover, the current system gives a real role to the SCMdsg™agabling tl;e1 President to
take an informed decision on the basis of the opinion of this pody. @n the contrary if, as it
results from the amending proposal, the President is bound ta t the gecond candidate

appear suitable to the SCM, since the Minister will an impose his or her second
candidate.

p backwards, reducing the
rticularly worrying in the context of the
ue to the fight against corruption.
If the leading prosecutors depend for their ismissal on a Minister, there is a
serious risk that they will not fight in an energetic ner against corruption among the political
allies of this Minister.

of chief Prosecutors, whid
power in the revocation pragé

in the dismissal prge i g”to verifying the Iegalrty of the procedure (paragraph 98 of
the Decision) angl does nONjnclude a power for the President to analyse, on the merits, the

further €
Prose shall $serve, for the Minister of Justice, as an advisory reference
lity and the soundness of the dismissal proposal, while for the President,
he President’s - more limited - competence in the procedure, it shall only serve as

and, it se also, for the appointment of Chief prosecutors. To sum up, the decision gives the

inister o Justice the crucial power in removing high-ranking prosecutors, while confining the

idegt in a rather ceremonial role, limited to certifying the legality of the relevant procedure.

The Weight of SCM (under the system which is currently proposed, its Prosecutors’ Section) is
Iso considerably weakened, taken into account the increased power of the Minister of Justice

apd the limited scope of the influence that it may have on the President’s position (only on
gality issues).



-12 -

56. In a previous decision,?* the Constitutional Court examining the co
draft law amending Law no. 303/2014, had concluded that the amendme
refusal) the power of the President to refuse the appointment proposal

y the Minister of

Justice for the function of Chief prosecutor, did not raise issues of constittQnality. In that
context, the Court had stressed that the Minister of Justice plays a centra in the
appointment of Chief prosecutors. By contrast, in an earlier decision of 2005,% thefCourt had

prgsecutors could not be
& precise’constitutional

ruled that the role of the President in the appointment procedure
purely formal. These different judgments are hard to reconcile
situation for appointments remains therefore somewhat unclear.

8beyapd the issue of chief
interpretation of constitutional
service/prosecutors and
iniste§ of Justice vis-a-vis the
the decision (as already
(1) of the Constitution, in

57. Nevertheless, the impact of the decision is even i
prosecutors’ removal, since it also contains eleme of
provisions of relevance for the relationship between tife pros
the executive. In particular, the role and powers, o
prosecution service and the prosecutors are larg€ly addressed i
indicated, the Court analysed in particular Arti
relation to Article 94 (c) of the Constitution.)

58. The judgment leads to a clear stren
respect to the prosecution service, while on the cdgrary if'would be important, in particular in
the current context, to strengthen the independence osecutors and maintain and increase
the role of the institutions, such as th i SCM, able to balance the influence of
the Minister. The Constitutional Cour to interpret the Constitution in a binding

Constitution. The Constitutional
(“Public prosecutors shall carry ir actiyity in accordance with the principle of legality,
|mpart|aI|ty and hierarchical control, under th uthority of the Minister of Justice”), in relation to
that the President has, inter alia, “to make
appointments to public under the terms provided by law”. To strengthen the
independence of the pro On service and individual prosecutors, one key measure would

therefore be to revise, in Q€ contexyyof a future revision of the Romanian Constitution, the

provisions of Articl Komanian Constitution. At the legislative level, it could be

considered, as fafas dismi3gal is concerned, to amend Law no. 303 in such a way as to give to
g force

he Constitution is a text of a general nature, of principle, in the sense that
the Pre i ints J public positions, under the terms of the law [the Court refers to its Decision
rt, based on this provision, the President certifies the legality of the procedure for
ara. 98 of Decision 358/2018). Instead, for the Court, Article 132 (1) of the Constitution
spemal nature”, which “establishes a decision power of the Minister of Justice on the prosecutors’
that ‘in this procedure the Minister has a central role” (the Court refers to its own recent

Justice cannot be annihilated / distorted by attributing powers to other public authorities, so as to affect
ce and implicitly reconfigure their constitutional competences.” (para. 99 of Decision 358/2018); “Also,
the constitutional text of Article 132 (1), as has been pointed out, is of a special nature, a text which establishes
competence of the Minister of Justice with regard to the activity of prosecutors, so that, insofar as the organic
Ielislator has chosen that the act of appointment be issued by the President under the provisions of Article 94 (c)
the Constitution, the latter cannot be recognized a discretionary power, but a power to verify the regularity of
he procedure.” (para. 100 of Decision 358/2018); “The Court finds that the President of Romania has in the given
case carried out an "assessment of the evaluation" of the Minister of Justice, in other words, of the merits of the
reasons contained in the revocation proposal, placing himself above the authority of the Minister of Justice, which
contravenes Article 132 paragraph (2) of the Constitution” (para. 113 of Decision 358/2018). (unofficial
translation)
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b. Prosecutors’ status. Principles underlying prosecutors’ fun

59. As noted by the Venice Commission in its 2014 Opinion on the revision
Constitution, ?® the Romanian Constitution does not proclaim the indepen
prosecution service. While Article 124 (3) stipulates that “Judges shall be indepagfident and
subject only to the law”, Article 132 (1) establishes that “Public prge®estors shall carry out their
activity in accordance with the principle of legality, impartiality angl hieragghical coﬁrol under the

However, only a few of the Council of Europe me
the executive authority and subordinated to th inistry of ice (e.g. Austria, Denmark,
Germany, the Netherlands) and “a widesprea ency to allow for a more independent
prosecutor’s office, rather than one subordinated or link®&{fo the executive” may be observed.?®

61. From this perspective, the Commission essed concern, in 2014, in relation to a
reported discussion in Romania on remgving prosec from the magistracy, a step which, in
its view, could risk threatening the alredd gile indepkndence of the prosecutor’s office.?’

62. More generally, in view gf the difficulties highlighted during the exchanges it had in
Romania, the Commission stresged the 4 ance “of a unified and coherent regulation of the
status of prosecutors, with clear, g and ¢fficient guarantees for their independence” and
invited the Romanian authorities “to review system” in order to address the shortcomings.
The Commission also sugfQestedy that,§ e context of a more comprehensive reform, the
independence principle b§ addegfto the list of principles related to prosecutors’ functions.?

sed new wording of Article 3 (1) of Law no. 303/2014 in fact repeats Article
providing for better compliance with the Constitution. This approach is

independent of each other.”

\/ CDL-AD(2014)010, paras. 182-185.

See Report on the European Standards as regards the Independence of the Judicial System: Part Il
Prosecution Service, CDL-AD(2010)040, para. 26.
2 CDL-AD(2014)010, para. 191
%8 CDL-AD(2014)010, para. 185
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include: new Article 35 (on the continuous professional training of judges and pro
guarantee for their independence and impatrtiality in the exercise of the function); as
Article 75 (2) (a), entrusting SCM Prosecutors’ Section with the of defending prosecutors
against any interference that could affect their impartiality or dence 11 deciding on
cases.

67. According to an official explanation by the Romapi

office is independent or would require
Romania, the Venice Commission

ifdependence for the prosecutor within the hierarchy. If, under
the solutions that they decide, “prosecutors are independent,
according to paragraph 3, the hierarchically superior prosecutor may

’

before the court the conclusions that they deem grounded (new Article 67(2)). Yet, prosecutors’

olutions may now be invalidated by the superior prosecutor not only on grounds of lawfulness,
ap provided by the current law, but also for reasons of groundlessness of the decision (hew
icle 64 (3)).

72. It is important that, to counterbalance the weight of the hierarchy, prosecutors may
challenge the decision of the superior prosecutor with the SCM Prosecutors’ Section, under the
procedure for the verification of judges’ and prosecutors’ conduct (new Article 64 (2)).



that, in conjunction with the increased role of the Ministry of Justice - who is politic
- in the appointment and dismissal procedures, this may open the p055|b|I|ty for thegMlinistry of

Justice to influence criminal investigations through pressure on the
on his/her proposal.? Both the Prosecutor General and the Heag
appear to be strengthened by this new power attributed to the
their meetings with the rapporteurs. In their view, this power
them to resist pressure from politicians to interfere in i i

corruption.

of Prosecutors appointed
4 whose%osmon would
p this proposal in

case the hierarchical principle prevents the progggutor from ding what he/she considers
appropriate, in opposition to his or her hie , is it only an application of the
constitutional principle of legality, meaning hat any prosecutor must be motivated,
recalling the urcumstances of Iaw and fact i

75. Even if, from the point of view i andards, in a prosecution service which
operates based on hierarchical contygl, thi reg#on for invalidating prosecutors’ solutions

the absence of any explanation
increases the risk of political int
or clarified.

e in indlividual cases and should therefore be removed

Prosecutors’ dismissals

76. A number of ame ents arg/ being introduced to Articles 79, 86, 87, 88 of Law no.
304/2014 on issue s eration of the DIICOT and the DNA, intended as answers

dismiésal for the lightest offenses (new Articles 79(9) and 87 (8), but
in force text of these provisions). Although the endorsement of the
the SCM Prosecutors’ Section can be seen as a safeguard, it is recommended that
fgrmulated in a more precise manner.

no. 303/2014, unchanged in the amending text, and applicable both to judges and
, are also formulated in rather broad terms, involving subjective criteria (dismissal
ses where the person does no longer fulfil one of the conditions required for the
appolitment), as well as the risk of a disproportionate dismissal decision®® (since the existence
f any disciplinary sanction is sufficient). To ensure that these grounds contribute to efficiency
ajd do not allow for bias and abuse,® it is recommended to define them in more precise terms.

v

See CCR, Decision no. 358 of 30 May 2018 concerning the revocation of the Chief prosecutor of the DNA.

CDL -AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro, para. 53

! cDL- -AD(2015)005, Joint Opinion on the draft Law on the Prosecution Service of the Republic of Moldova,
para. 102
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79. As foreseen by the draft amending Law no. 304/2004 (Articles 88*- 8
that a Section for the investigation of criminal offences in the judiciary (hereinafter °

Justlce The Sectlon will have excluswe competence for the prgs of cnmmal offences
g hen other persons, in
pr example, MPs,

Plenum of the Superior Council of Magistracy.

80. The initial proposal, i.e. to establish a se te Directo for investigating judges and
prosecutors (which would have been a separate PrOsgcutor’s office, such as DNA or DIICOT),
ver, that currently, within the National
investigating corruption offences

Anti-Corruption Department, there is a serficeNj charge
committed by magistrates.

81. There are different views witfiin icial circfes in Romania on the opportunity and
benefits of the new Section.

82. The establishment of thgl new e has raised questions and strong concerns, in
particular as regards the reason S existgnce, its impact on the independence of judges
and prosecutors and on the [

location are additional aspes
possible rerouting g

@ests of corruption, which are pending with the DNA, has been
Bst serious risks entailed, as, together with investigated judges and
prosecutors, otRdr persons iryestigated for corruption will be removed from the specialised

Jurlsd@on of A; this wpuld undermine both DNA'’s anti-corruption work and DNA as an
institution.’

83. ccordiryjo many intsgfocutors of the Venice Commission, there is no reasonable and
objectiye justificatio the fecessity of creating a separate structure to investigate offences

ted within #he judiciary since, despite isolated cases, there appears to be no
criminality among Romanian magistrates. According to DNA sources, in 2017, out
sent to trial for offences of high-level corruption, or assimilated, only six were

phenomenon of widespread corruption and criminality throughout the judiciary; this can only be
etrimental to the image of the profession in Romania.

Evidently, the organisation and structure of the Public Prosecution Service is a matter
for the competent national authorities to decide. Also, the legislator's concern for providing, in

%2 See GRECO, Greco-AdHocRep(2018)2, para 34.
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the framework of the proposed new Section, effective procedural guarantees
concerned, is to be welcomed.

85. This is the case, in particular, of the involvement of the SCM in the a
Section’s Chief prosecutor, as well as of prosecutors employed by the Sectio
project-based competition organised by a special commission to be set up within t ,
as well as in their revocation. The Deputy Chief Prosecutor wj appointed by the SCM
Plenum, upon motivated proposal by the Chief Prosecutor of thg , from tie prosecutors
already appointed within the Section. The involvement of i.e., judges and
prosecutors) is important since, although in the hands of the C , the Section will
deal with both prosecutors and judges (see proposed Atrticl 8%t0% no. 304).

86. Also, the precise description in the law of t
seniority as a prosecutor) and procedural conditions, fo

ses Of judges being investigated for the
ked as justifying the need for such

abuses by prosecutors in the current framework
content of their judicial decisions), whjch has been
structure, has been disputed.

88. One may wonder whether
increased procedural safeguardg for in
special structure for this purposef\w
the Ieglslator is indeed to combat and san

e récourse to specialised anti-corruption prosecutors,® with
fated judges and prosecutors, without creating a
a more appropriate solution, if the objective of
ion corruption within the judiciary. The Venice
, the advantages of the recourse to specialised
fropriate judicial control, for investigating very particular areas
laundering, trading of influence etc. Otherwise, for other
ework should be applicable, as for all other Romanian

A while the choice of the means for fighting against offenses
ator, existing fears that the new structure would serve as an
idate and put pressure on Judges and prosecutors - espeC|aIIy if

r combating offences, including corruption within the judiciary. In any
dherence of the profession to the proposed model is an essential precondition for its

Interaction between the judiciary and the intelligence services

Concerns over the (unlawful) involvement of the Romanian secret intelligence agencies,

in idiciary, have been a prominent subject in the public debate, in recent years, raising

guestions and controversy around the independent functioning of the Romanian judiciary and
e necessary guarantees to combat such interference.

% See Venice Commission, CDL-AD(2014)041, Interim Opinion on the Draft Law on Special State Prosecutor's
Office of Montenegro, paras.17, 18, and 23; see also CDL-AD(2015)005, Joint Opinion on the draft Law on the
Prosecution Service of the Republic of Moldova Prosecution, paras. 78-79.
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climate surrounding these sensitive, multifaceted, matters.

92. Some representatives of professional associations of magistrates, of offic
and civil society have highlighted the issue of involvement of the intelligence senfice in the
jUdICIal process, based on secret orders or decisions and co-operg#@rrotocols, and have also

94. At the same time, many high-level corrupti
with the - officially acknowledged - technical sugRQrt of the nian Intelligence Service. In
view of alleged lack of clarity and transparency ¢on ing the legal basis for such support, and

95. According to explanations pro?i
support was justified by legal and

ice Commission delegation, the above
es linked to the enforcement of special

prosecutors) as being motj
of the efforts made to co

96. The conflrmatlon
years, by the Ro :

iew on the above processes and concerns, nor to assess the legal and practical
of the above-mentioned protocols. It belongs to the different parties involved
jamentary committees and other bodies with supervising tasks over the
igence services, but also to judicial institutions, magistrates, judicial council,

h

and impartiality of justice are at the core of a democratic society governed by the rule of law,
nd that states must provide all the conditions necessary for the judiciary, and its members,

N7

% The 2014 activity report submitted by SRI to the Parliament indicates, for instance, that in 2014 the Service
conducted 2,762 security mandates, 42,263 technical surveillance warrants and 2,410 ordinances from the Public
Ministry and the DNA. https://www.sri.ro/assets/files/rapoarte/2014/Raport_ SRI_2014.pdf
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judges and prosecutors, to perform their duties in full observance of those
from undue political or other influence.

99. Against the above background, the concern of the legislator fors
mechanisms to prevent and combat undue interference appears as legitimate (se
new Articles 6-7 and Article 48 (10) of Law no. 303/2014).

iitration®f the judicial
find progecutors for being
gbes, andfhew transparency

100. New Articles 6 and 7 of Law no. 303 provide for a b;
authorities by intelligence services, a system of “screening” of jud
undercover intelligence operatives, as well as sanctions for suc
rules.

101. A specific provision (new paragraph 2' of Artifle 6) j
authorising “lustration” in the justice system: “Affiliatio
bodies, as political police, has the effect of releasingfthe person con

duced as the legal basis
collatjorator of the intelligence
rned from office”.

102.  Further provisions in the new text of Arficle
and addressing such interference, by way of
subject to the sanction of dismissal, from bei
under-cover informants of any intelligence serviceN@n individual statement of non-affiliation to
such services is required every year '
already exists in the current legislatio otable chjinge is that the truthfulness of the non-
affiliation statement will be checked

of Law no. 303 are aimed at preventing

103. A further novelty i Myelli ervice officers are forbidden, under harsh criminal
sanctions, to recruit mayg £ as operative workers, including under-cover informants or
collaborators.

104. Also, as a pr®
introduced conce
core document

idden rules or agreements, new publicity rules are being
' stltutlonal agreements mvolvmg Jud|C|aI institutions as weII as for

raised in terms of their actual practicability, given the crucial
anian context, of the independence of the Romanian judiciary

roposed system for screening magistrates, if coupled with adequate procedural
right of appeal to a judicial body, appears as acceptable in general. However,
ide interprgfation of terms such as “informant” or “collaborator” would forbid Romanian

ask judges to make an annual statement that they have not been collaborators of the
Qtelligence services.

6. Also, it is one thing to forbid the intelligence agency from recruiting judges or
prosecutors - this is obviously justified. At the same time, for such measures to be efficient, it is
essential for them to be combined with a thorough review of the legal rules on the control of the
intelligence services with the objective of establishing a satisfactory holistic system of control,
capable of upholding respect for the rule law, democratic oversight and providing legitimacy in



-20 -

Court (see above) to strengthen within the police the necessary technical
investigation (surveillance etc.). In making such a change, it is also particularly i
minimize dangers of political interference with anti-corruptio igations, by providing
appropriate mechanisms to safeguard the integrity of such spq golice an@prosecutorlal
bodies (see above, 2.c).

f. Material liability of judges and prosecutors

107.  According to the draft law amending Law no. 3
by the state against the magistrate who, in bad fajth Ss negligence, has committed a
judicial error is no longer optional. Under the pr
Ministry of Public Finance has to start the proc g the Judicial Inspection to

cutors and to judges and prosecutors
n in bad faith or gross negligence.”

new liability rules will apply both to acti
who, even if no longer in office, “practi

108. To justify the new rules, t
has been invoked and, in this felatio
magistrates under the current i

forward in this connectio
related cases, which have

e current context. In particular, magistrates have stressed
g (when interpreting the law, assessing evidence etc.) being put

fions of the definition of the judicial error, challenged before the
ing unclear and unpredictable and affecting the independence of
ol unconstitutional.®® The final text of the definition, as amended

One orglered the performance of procedure acts in obvious breach of substantive or
ocedural law, whereby a person’s rights, freedoms and legitimate interests were

Within 2 months of the final court decision returned in relation to the action specified under para. (6), the
Minis f Public Finance shall (emphasis added) notify the Judicial Inspection, in order for it to verify whether
the judicial error was caused by the judge or prosecutor as a result of performing hls/her duties and prerogatives
INbad faith or in gross negligence, according to the procedure provided for by Art. 74" of Law no.317/2004, as
rdpbublished and subsequently amended.

The state, through the Ministry of Public Finance, shall file reverse action against the judge or prosecutor if,
ollowing the consultative report of the Judicial Inspection stipulated at para. (7) and its own evaluation, it believes
that the judicial error was caused as a result of performance of duties and prerogatives by judges or prosecutors
in bad faith or gross negligence. The term for filing a reverse action is 6 months after the date of communication
of the Judicial Inspection’s report.”

% See Constitutional Court of Romania, Decision no.45 of 30 January 2018, Decision no. 252 of 19 April 2018.
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seriously violated, thus causing damage that could not be remedie
extraordinary avenue of appeal,

b) One pronounced a final court decision that is obviously contr
factual situation resulted from the evidence produced in the case, se
person’s rights, freedoms and legitimate interests, and such damage
remedied by an ordinary or extraordinary avenue of appeal.”

not be

111. Further concerns relate to: the risk of two parallel procef

independence, from the procedure.

112. The Venice Commission examined the issuge o
liability, a sensitive issue in many countries, recen
request of the Constitutional Court of the Rep
Commission on this issue may be summarised

- in general, judges should not become ki
their judicial function according to professi
immunity);

- judges’ liability is admissible as |
the judge;

- a negative ECtHR judgment
unilateral declaration acknoyledgin
sole basis for judges’ liabili
either intent or gross negligence on the gart of the judge;

- afinding of a violationgt the'yCH e ECtHR does not necessarily mean that judges
at the national level Lan bgf criticised for their interpretation and application of the law,
since violations may §tem#irom syptemic shortcomings in the member States, e.g. length
of proceedings case adequgfle / unclear legislative provisions, in which personal
liability cannot jpe=reai

| standards defined by law (functional

there is iptent or gross negligence on the part of

r a friendly settlement of a case before the ECtHR or a
ilation of the ECHR) should not be used as the
ch sh@uld be based on a national court’s finding of

til October of 2015) or Sweden) “require that the judge’s guilt be
of the Amicus Curiae brief). It appears however that, as a rule, such

port on the Independence of the Judicial System Part I: The Independence of Judges, CDL-AD(2010)004,

ras. 59-61, with reference to CCJE Opinion No. 3 on the principles and rules governing judges’ professional
conduct, in particular ethics, incompatible behaviour and impartiality; Opinion on draft amendments to laws on the
Judiciary of Serbia, CDL-AD(2013)005, paras. 17-23, with reference to Recommendation CM/Rec(2010)12 on
judges: independence, efficiency and responsibilities; Opinion on the laws and the disciplinary liability and
evaluation of judges of “the former Yugoslav Republic of Macedonia” (CDL-AD(2015)042), para. 47.
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magistrates enjoy functional immunity and are not liable for a solution whichgouldNge dispute
by another court.

115. As regards the procedure, the prominent role entrusted to the JuWigial Inspection
although the Chief Inspector is appointed by and accountable to the SCM Plenu Article
67 paras. (3), (5) and (6) of Law no. 317/2014), may also raise questions, especigly if seen
together with the total exclusion of the SCM from the procedure.

gngs to g court (ultimately
proceddire involves, in its

116. In fact, while the final decision on the magistrate’s liabili
to a Chamber of the High Court of Cassation and Justice), the liag

deciding to seek recovery. However, the
existence or causes of the judicial error.

procedure for action of recovery, only
rosecutor has been established by the

117. An alternative approach woul
once disciplinary liability of the con

but it would enable the SCM to glay its rgé®=q the procedure and fulfil its duties as established
by Articles 133 (guarantor of theNod of justice) and 134 (key role With regard to the

e€s a regulation (Article 96, para. 11 of Law no. 303) on
Wance to be established by the SCM within six months after the

pact and comparative law analysis preceded the proposal. One
Jctical terms, the mandatory professional insurance amounts to a

rovisionsdealing with the magistrates’ liability, such as the new Section for investigating
inalgoffences of judges and prosecutors or the limitation of freedom of speech of
magistrates. It would be difficult not to see the danger that, together, these instruments could
sult in pressure on judges and prosecutors and ultimately, undermine the independence of

\/See for the procedure related to the preparation of the report proposed new article 74" of Law 317/2004.

°According to proposed new Article 99 (t) of Law 303, among the disciplinary offences is included “the exercise
of the position in bad faith or serious negligence, if the act fails to meet the constitutive elements of a crime.
Disciplinary sanctions do not remove criminal liability.” (See Article 99", unchanged, for the definition of bad faith
or serious negligence)
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121. To sum up,

Rrinciple ~but should be
pad faith” and/or gross
d be dipputed by another

e The new definition of judicial error seems unobjectionah
supplemented by explicitly stating that, in the abse
negligence, magistrates are not liable for a solution whid
court;

e It would be preferable to provide that the action of
disciplinary procedure was concluded,;

¢ In the absence of these additional safeguard
perceived as an additional mechanism of puting ure on jnagistrates.

122.  Under the proposed new Atrticle 9 (3)Qf Law no. 04, judges and prosecutors “are
obliged, in the exercise of their duties, to reffain i i ion, i
any way, against the other powers of the state -

leg®igtive and executive."

123.  This provision has raised concern ong Royhanian magistrates, who fear that it may
prevent them from criticising other
may be used as a tool for political fressure against them.

124. According to the Venice ission Report on freedom of expression of judges,*
based on a review of Europe

freedom of expression c§ closerf scrutiny. As ruled by ECtHR, opinions expressed by
judges on the adequate fu floning gffustice, which is a matter of public interest, are protected
by the European ==€ven if they have political implications, and judges cannot be
prevented from the debate on these issues. Fear of sanctrons may have a

neral both judges and prosecutors have a duty of restraint, as part of the
nduct applying to them.”® As stated in the Opinion No. 3 on ethics and
of judges of the Consultative Council of European Judges (CCJE),** “la]

Judgment 23 June 2016, para 125.
“2 Al specific circumstances, including the office held by the judge, the content of the statement, the context in
ich the statement was made, the nature and severity of the penalties imposed, the position held by a particular
jullge and matters over which he/she has jurisdiction, are to be taken into account when examining such matters.
Y see ECtHR, Prager and Oberschlick v. Austria, Judgment of 26 April 1995, para. 34, Alter Zeitschriften Gmbh
no. 2 v. Austria, Judgment of 18 September 2012, para. 39.
“ CCJE (2002) Op. N° 3 on ethics and responsibility of judges, Strasbourg, 19 November 2002; see also United
Nations "Basic principles on the independence of the judiciary" (1985), Article 8 stating that judges "shall always
conduct themselves in such a manner as to preserve the dignity of their office and the impartiality and
independence of the judiciary”.
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while necessary
“the judiciary

must never encourage disobedience and disrespect towards the executive and th
(CCJE Opinion no. 18 on the position of the judiciary and its relation with the othe
state).”

127. In the CCJE’s view, “an equal degree of responsibility
the other powers of the state”, including with regard to reasonale/Lriticism grom the judiciary.
Removals from judicial office or other reprisals for reaso

the institutions concerned and, in case of conflict with t r the executive involving
individual judges, an effective remedy (a judicialf council or othgf independent) should be

way for subjective interpretation: i t by “defamatory manifestation or speech” for a

member of the judiciary “in the e of thair duties”? What are the criteria to assess such
conduct? What is, for the purpose of this pgbhibition, the meaning of the notion of “power”?
Does it refer to persons or g8 pube instiagieNs? What is the impact of the new obligation on the

#fl cannot be justified as a reflection of the principle of loyal
tions, the importance of which was underlined by the Venice

n Civil Code contains provisions on the respect for private life and the dignity of the person (including
rivate life, dignity and personal image). Article 70 of the Civil Code protects the right the freedom of expression,
line with article 30 of the Romanian Constitution, within the limits established by article 75 of the Civil Code
ere reference is made to the limits allowed by the law and the international treaties or conventions to which
mania is a Party for the exercise of the constitutionally protected fundamental rights). It is noted that previous
provisions of the Romanian Criminal code criminalizing defamation and insult were abolished in 2006, by art. I,
point.56, of Law no.278/2006. This provision was subsequently declared as unconstitutional (on 18 January
2007). On 18 October 2010, the High Court of Cassation and Justice clarified that insult and defamation should
not be re-criminalized following the decision of the Constitutional Court.

8 See CDL-AD(2012)026, paras 72-73.




-25 -

h. Role and functioning of the Superior Council of Magistracy

w Articles 38, 40
ions - judges
and for

132. According to the draft law amending Law no. 317/2004 (propos
and 41), the decision-making on issues of specific relevance for the two pro
and prosecutors - is transferred from the Plenum to the two SCM Sections (for |
prosecutors, respectively).*

on judges’ careers are taken by prosecutors as well.

port on the prosecution
Id be ensured that judges
each oth ppointment and disciplinary
proceedings because due to their daily ‘prosefutigwork’ prosecutors may have a different
attitude from judges on judicial independence_and espedglly on disciplinary proceedings [...].”*°
The Commission reiterated this position in4it [ on the review of the Romanian

134. The Venice Commission stated in its above-

135. The proposed change is
considerations under the following#/Section. Even It judges and prosecutors are both part of the
judicial authority, and if they can der during their career, the rules are different on
many points and must be mana iffererf bodies or structures. The hierarchical control of
prosecutors, the main substantial
and discipline.

i. Role of civil soc preserjtatives members of SCM

and the amending draft, civil society representatives

carly statesYhat these representatives “shall not participate” in the Sections’
ascribes, inf an exhaustive manner, the specific duties of civil society
bers: to inform civil society organisations on SCM work and
hould act to improve the operation of the judicial bodies; to monitor

ghcy, public access to information and addressing petitions from
¥ of new Article 54 of Law no. 317/2014). This means that in
amendments, civil society representatives cannot vote for any decision

Plenum r%ns competent, in particular, beyond the election and revocation of SCM President and Vice-
for solving notifications on safeguarding the independence of the authority of the judiciary, upon
icio, and for the adoption of the deontological code for both judges and prosecutors. It validates

ing the whole judicial authonty
0 cDL- -AD(2010)040, Report on European Standards as regards the Independence of the Judicial System: Part Il
-Xhe Prosecution Service, para. 66. See also CDL-AD(2014)008, Opinion on the draft Law on the High Judicial
ad Prosecutorial Council of Bosnia and Herzegovina, paras 58-59 ,where the Venice Commission many times
inted out on this issue: “The 2004 Law created the HJPC as a single and uniform body. Although this is not
entirely unusual, ideally the two professions — judges and prosecutors — should be represented by separate
bodies. For this reason the initial structure of the HJIPC had been criticised and it was recommended that it be
sub-divided into two sub-councils. (...) However, if both professions are to be represented in a same structure,
that structure must provide a clear separation between the two professions. [...]”
51 CDL-AD(2014)010, Opinion on the Draft Law on the Review of the Constitution of Romania, para. 196.
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137. As the Venice Commission mentioned on many occasions, in
perception of corporatism in judicial councils, it is important that such c
work persons from outside the judiciary. In its 2014 Opinion on Romania, in ac
consistently held view, the Commission stated:

“an autonomous Judicial Council “that guarantees the inge®
does not imply that judges may be self-governing management of the
administrative organisation of the judiciary should not [ entirely in the
hands of judges. In fact, as a general rule, the compositNnfof a Coyncil foresees the
presence of members who are not part of the judial repfesent other State

the administration of justice
to be raised.”

legislation provides that SCM
in a total of 19 members), will not
s, of more general interest, taken by
tatives in the work of the SCM does not

138. This condition cannot be conside
members, who are outside of the judiciary (only
take part in the adoption of, at least, s
the SCM. The limited role given to civi
appear to be an appropriate solution

i, Revocation of SCM mejnbers
ew Article 55 (1)-(5) of Law no. 317/2004), an

« : any time if: a) he/she no longer meets the legal
requirements for being arf electgd SCM member; b) he/she has been the subject of one of the

139. According to the draft amendments

courts/prosecutor’s offices W epresents withdraw confidence in his/her respect. These
provisions (which 3 ; efl) are problematic.

with intelli i ases for which a personal statement of interest and, respectively, of
non-affij

jons provided by law for judges and prosecutors” (Article 55 (1) b) is also
it allows the dismissal of the person even for the lightest disciplinary sanctions.

most problematic is the third ground, allowing the revocation of elected SCM
by withdrawal of confidence, i.e. by vote of the general meetings of courts or
prosecutors’ offices (procedure explained in new Article 55, para. (3)). The Venice Commission
as consistently objected to the introduction of such a mechanism, because it involves a
shbjective assessment and may prevent the elected representatives from taking their decisions

%2 CDL-AD(2010)040, para. 65, CDL-AD(2014)010, para. 188
3 Although there are also self-evident cases where the conditions are no longer fulfilled, such as the case of a
judge or prosecutor who retires. He/she loses ipso facto his quality to be member of the SCM.



subject to recall merely because the electorate do not agree with the decisions whi made.
It should be the duty of persons elected to such positions to bring their own indlependent

judgement to bear on the important decisions the SCM has tqeef®ahith without having to

Q reconci@ with SCM'’s

otherwise neglecting duties may be stipulated by the law on the §g#lnisationand functioning of
the SCM.” The Commission noted in that context that the had declared this
mechanism unconstitutional.”®®

143. According to the Romanian authorities, six year the dedision of the Constitutional
Court, it was necessary to fill the gap as, de quests from judges and
prosecutors to have such a possibility, there w 0 mecha to regulate SCM members’
responsibility. It has also been explained that t osed procedure provides all guarantees

stability of SCM. While the concern of the |
objection of principle remains since, beyond rocedural aspects, such a revocation

144. Equally problematic is par.
confidence may be adopted
courts/prosecutor’s offices. This

raph 4 of new Article 55, which provides that the vote of no-
y  pej# signed by a majority of judges of those
t the revocation can be decided without holding

145. The interpellation
professional assocjgteng i o the activities undertaken and the manner in which they

pon election - new Article 55%) may be seen as a positive novelty

t is recommgended to re-examine and better specify, in the light of the above
s, the grounds for the revocation of SCM members, and to eliminate the no-
f the general meetings of courts or prosecutors’ offices (including by the way
e admissible grounds.

rules on recruitment and early retirement
e proposed new Article 16 (3) of Law no. 303 increases the duration of professional

courses at the National Institute of Magistracy (NIM) from two to four years, and the
ubsequent practical internship (probationary period, after having graduated NIM) from one to

y CDL-AD(2014)029, Opinion on the Draft amendments to the Law on the State Prosecutorial Council of Serbia,
para. 56: ”[...] Members of prosecutorial councils are autonomous (see Article 164 of the Constitution) and
subjecting them to a vote of no confidence makes them too dependent on the wishes of the prosecutors and
effectively means that an elected member of the SPC may be dismissed at any given moment without objective
reasons. The Venice Commission strongly recommends for such a procedure not to be introduced.”

s CDL-AD(2014)010, para 194; see also Constitutional Court of Romania, Decision no. 196/2013.
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maglstracy through the NIM (the regular admission modality).

148. The official explanation to the proposed amendments stresses, in relatio e entry
into the judiciary, the emphasis put by the legislator on aspects related to “professiondl maturity,
complex knowledge of the justice system, balance, and integrajiem™iq _the society” of young
magistrates, in an effort to adapt the Romanian judiciary and the Fto the ju&mary, to new
realities.

149. The Venice Commission has not examined thes irements i detail and has no

urt and assimilated legal specialty
/2004) allows retirement at the age
d 25 years seniority, with a slightly
to a specific request of magistrates,
lthough, there seems to have been no

personnel, (proposed new Articles 82 and 83 of L
of 60, after 25 years seniority, and evgn between
reduced pension. The proposal se
supported by the Superior Council

152. The combination @
providing for moreg

On early retirement, added to further envisaged changes
c composition of judges’ panels), can seriously undermine the
. It is obvious that this perspective also represents a serious
consolidation of Romania’s efforts to fight corruption. *®

t scheme should be abandoned unless it can be ascertalned that it will have no
impact on the functioning of the system.

% See also GRECO, Greco-AdHocRep(2018)2, § 30
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VI. Conclusions

155. According to the Romanian authorities, the reform process was neces
been undertaken in order to provide answers to existing problems and needs of
system and to adapt it to new social realities. The proposed gmeRgdments were aimed at
strengthening independence of judges, by separating judges’ ang futors’ cdeers, but also
at increasing efficiency and accountability of the judiciary. Somefo
order to implement a number of decisions of the Romanian Cons

156. The legislative process took place in a conte
strongly impacted by the results of the country's efforts fo fight tion, with controversy and
debate around sensitive aspects both for the continuati omani@’s efforts in this field and
for the independent functioning of its judicial systgm. On the one fand, there are reports of
pressure on and intimidation of judges and ecutors, | ing by some high-ranking
politicians and through media campaigns; on t r hand, alleged cases of misuse of their
powers by some Romanian magistrates, in particular ecutors, have led to a questioning of
' closure of co-operation protocols
signed between the Romanian Intelligence Servic judfcial institutions, questions are being

arked by a tense political climate,

157. At the same time, the legigfati ich has proved to be very divisive for the

158. In view of the urg
introduced by the three d

, as well as the arrangements weakening the role of the Superior Council of
y, as the guarantor of the independence of the judiciary.

62. Although welcome improvements have been brought to the drafts following criticism and
umber of decisions of the Constitutional Court, it would be difficult not to see the danger that,
gether, these instruments could result in pressure on judges and prosecutors, and ultimately,
ndermine the independence of the judiciary and of its members and, coupled with the early
retirement arrangements, its efficiency and its quality, with negative consequences for the fight
against corruption.
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sistance.
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The Venice Commission therefore recommends to Romanian authoritj

ing prosecutors,
to providing
ing the

Re-consider the system for the appointment / dismissal of hig
including by revising related provisions of the Constitution, with a
conditions for a neutral and objective appointment/dismissal process by m

role of the institutions, such as the President and the SCM, able to balance th€ influence
of the Minister of Justice; I
Remove or better define the provisions enabling the sug prosecyitors to invalidate

prosecutors’ solution for groundlessness;

Remove the proposed restriction on judges and pfosecutors freedom of expression;

Supplement the provisions on magistrates’ explicitly stating that, in
the absence of bad faith and/or gross nggligence, magjgtrates are not liable for a
solution which could be disputed by ano court; am the mechanism for recovery
action in such a way as to ensure that the adNgn for recovery only takes place once and

if liability of the magistrate has been egtablishe ough the disciplinary procedure;

separate prosecutor’s office structure for
es and prosecutors; the recourse to
procedural safeguards appears as a

Reconsider the proposed establishment o
the investigation of offences c
specialized prosecutors, coup
suitable alternative in this re

Re-examine, with a vie
SCM members; remove sibilityto revoke elected members of the SCM through
the no-confidence v




