MINISTERUL JUSTITIE] eu

.11850/07.02.2019

H.E. Mr. Frans TIMMERMANS /S
First Vice-President of the European Commission

European Commission

Dear Mr. First Vice-President,

We received with great interest yougletter sen r Prime-Minister, Mrs. Viorica Vasilica
DANCILA regarding the latest devel8p
like to assure you firstly that we have read¥gattentively.

We share some of your concer of our Government and we are looking into
finding the best legislative solutio finalize the reform of the Justice laws and of

the criminal legislation, hayms, alwaySN d the principle of the legal security, but also

e last 2018 CVM progress report sent by the Romanian

authorities two cr have been issued by the Constitutional Court of Romania:

1. On Januar 019, thg Constitutional Court announced its decision on the request
to solve the constit™i Bal conflict between the Public Ministry - Prosecutor Office
attached tg part of Cassation and Justice on one hand and the Romanian

Parliamen i of Cassation and Justice and other courts, on other hand determined

ged by the President of the Chamber of Deputies. According to the said
Rending publication in the Official Gazette of Romania, the High Court
e and other courts, as well as the Public Ministry, including its
in the pending cases if there is a breach of the provisions regarding

ublicatfon of the Decision mentioned above, before proposing any legislative measures.
istence of these initially secret Protocols have raised many concerns among the
nian magistrates, their professional associations and public opinion. On the way to

Ro
finding a legislative solutions consultations with relevant actors will take place, following
e procedures stipulated by the law.

CH

o0
O
o

Z: By the Decision no 685/07.11.2018, on the request to solve the constitutional legal
conflict between the Romanian Parliament on one hand and the High Court of Cassation and
Justice on the other hand. The Constitutional Court admitted the request formulated by the
Prime-Minister of the Romanian Government and acknowledged the existence of such
conflict generated by the decisions of the Leading Board of the High Court and Cassation and
Justice, starting with its Decision no. 3/2014 according to which only 4 out of the 5 members
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panels have been elected by drawing lots, disrespecting the provjsions\g 2 of Law
304/2004 on the judiciary, as amended and completed by Law nql 255/20

Such a circumstance raised as well many debates and interes the professional and the
public society while constantly reactions from the members of tfeaGovernment or of the
Parliament have been requested and many statements have been mad®jp ghe public space,
however no legislative solution has been yet taken.
Following this decision, the conviction or acquittal juggmegts rendered by the High Court
and Cassation and Justice’s 5 members panels cogffposed ithouﬂrespecting the legal
provisions, starting with 01.02.2014 until present, tRerefgfe for § limited period of time,
could be subject of another judgment in front of an imRag#ial and ghis time legally composed
panel.

Having this in mind, | am confident that the
view of respecting the rights and the libertief of th ns and guaranteeing the right to
a fair trial, in front of an independent, impar d objeftive court, seek for an adequate
legislative solution. Such a solution cofld offer the opportunity to lodge an appeal in
annulment for the convicted persons the Pub®esMinistry both, in the case of those
acquitted, reinstating the right to anfeX®gordinary appeal, while the evidence are to be
analyzed objectively by a legally composed

ernment and the Parliament both with the

orities since the last CVM Report. However, it was
atements on how to implement the decisions that were
which ruled unconstitutional many articles of the
Code and the Criminal Procedure Codes.

natural to have plenty
issued by the Constit
amendments brought to
As you very well k
amending the c
legislation with
Directive (EU) 20N
the strengthewigo o

h

In the

elation to the transposition of the two aforementioned directives that nowadays make the

cdygffor two distinctive infringement procedures, as you very well know. Having this in mind,

but also the solutions considered constitutional by the Court on the occasion of it’s a priory
ntrol over the two draft laws adopted by the Parliament, the Government is looking into

identifying the best possible legislative solution to address both aspects. However, such a
solution is still under an analysis for the time being.

lll. In what concerns the last CVM Report from November 2018, | would like first to underline
that important progresses have been made in fulfilling the initial recommendations. The
report acknowledges some of them, but not to the full extent.
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As you know, through 2017 and 2018, since | am the Minister gf J Komanian
authorities and in particular the Ministry of Justice have hadfa const and loyal
cooperation with the European institutions and especially, th opean Commission inside
the CVM. | personally was fully engaged in the carrying out of all aluation CVM missions
and | will continue to do so in the future. However, we were surprisethgf zhe general tone
of the Report, of its content as a whole, of its 8 supplementary recommyndations and also
of the fact that the observations, that were fully documegased and sent in advance in relation
to the report, were not taken into consideration by t ssion. M of these opened the
discussion on the fluidity of evaluation standards used VM gnd the “moving targets”.
Our comments sent to the Commission on the text of\thg/report greviously its publication,
are technical and fully describe our expectatio 3
interpretation.

We were surprised also by the incongruence

in 2012, were considered a negative in 2f18. It is worth ghentioning the misunderstandings
e minister of justice to launch a
disciplinary action, when all he/shef cd_do is to referral a situation to the Judicial

iplinary matters, having only the right to referral
a situation to the Judigfial Ins N, in what concerns only the prosecutors and not the
judges.

The European Commission stipulateg/in the CVM Report that the Justice laws are weakening

the judicial indeg€ndence. | opinion, none of these measures are affecting the
independence of ghciary. For example, in reference to the Section for the investigation
of the offences fitted b} the magistrates, its constitutionality was confirmed by the
Constitutional Col itgll 25 and the following of Decision 33/218. Another example is

2 [ liability of the magistrates that was validated constitutionally
{al 72 and the following of Decision 417/2018. In the same manner, the
¥me by GEO no. 92/2018, was postponed with the potential to be
complét® on the occasion of the discussions in the Parliament concerning the
no. 92/2018.The same GEO has revised the extensions for the reasons
bers of the Superior Council of Magistracy. The last two aspects were
efiice Commission as well, and resolved with the adoption by the
0 92/2018.

solutions considered constitutional by the Constitutional Court can not affect
negative manner the independence of the judiciary. These solutions enjoy a presumption
ity with the European Convention of Human Rights that could only be invalidated
ourt in Strasbourg. Again, we underline that in 2012, the Commission itself

by th

ecommended specifically the compliance with the Decisions of the Constitutional Court,
Y€ by the 2018 CVM Report, there is space for the interpretation that the Commission

cofild imply to ignore or even to criticize some Decisions of the Constitutional Court.

In relation to the 8 supplementary recommendations introduced in the 2018 CVM Report, in
some opinions, the content and the imperative tone of these recommendations, could be
interpreted as going beyond the European Treaties, being a disproportionate interference in
exercising the legal and the constitutional attributions of the Romanian authorities.
Furthermore, in some situations, implementing the supplementary recommendations could
be considered a disrespect of the Constitutional Court’s decisions. Some of those are
impossible to be implemented under the current constitutional framework. The text of the
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supplementary recommendations is contradicting the Commissi
the rest of the Report urging the Romanian authorities to have
approach based on analyses, evaluations and wide consultatio
The immediate suspension of the Justice laws and the subsequent s are in force and they
produce legal effects. It is necessary to carefully weigh the consequen ised by fulfilling
the first two supplementary recommendations and by doing so, thefold laws will not
automatically be reinforced. In addition the GEO 92/20 8=mag already partially implemented
some of the Venice Commission recommendations an/ g process of approving this GEO
in the Parliament there is room to further fd he Venice Commission
recommendations.

As far as the procedures for appointment an

77/2018 for amending art. 67 of Law 3172004 on the Syferior Council of Magistracy.

In reference to the amendments of t riminal |@siefation, as mentioned above, we are
facing an ongoing legislative process,wiNge the Parliament has the obligation to put the
Criminal Code and Criminal Procedure Code Wline with the decisions of the Constitutional
Court. Ensuring the compatibility
CVM recommendations and the opinio
Parliament.

Finally, we believe that at this poin ution is not given by a series of disproportionate
recommendations to be followed, adding to the 12 existing CVM recommendations, going
beyond the national corfstituti
convinced that solutio\js_a#¥en byja solid cooperation based on the same constructive
moment, Europe should be united more than ever and
member states. We need to identify together, by

Romanian const
Union, and with thg/obligatigns of Romania as an EU Member State and as well as with the
Romanian g dtions that we are all fully aware of.

angdgto our next meeting for which | am expressing my entire availability,
first €valuation CVM mission in 2019, please allow me to reassure you of my
eration and of Romania’s support including on the occasion of exercising our
ndate for the 2019 EU Council’s Presidency.

Professor T el TOADER, PhD
Minister of Justice
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