Decision No.358 of 30 may 2018
on a request to settle a legal conflict of a constitutional nature between th¢ Ministe tice, on the
one side, and the President of Romania, on the ot

- Relevant excerpts -

sgn the Minister of Justice, on the

1. The request to settle a legal conflict of a constitutional nature hae
{ and m%ubmdlary, a conflict of

one side, and the President of Romania, on the other side, in th€
constitutional nature between the Government of Romania and thé dent of Romania, generated by the
President of Romania’s refusal to give effect to the application fo isspl of the Chief Prosecutor of
the National Anticorruption Department, Mrs Laura Codruta Kgmgsi, sORitted by the Prime-Minister of the
Government, is registered on the docket of the court.

()

THE COURT,

[...] acknowledges the following:

(1) Presentation of the facts
47. Regarding the facts of the matter, the Cougt ackno eg that on 22 February 2018 the Minister of
Justice announced publicly the initiation of t cedure t@fdismiss Mrs Laura Codruta Kovesi from her
position as Chief Prosecutor of the National AnticorruP§jon Department, on the grounds of Art. 54 Para. (4)
corroborated with Art. 51 Para. (2) Lett. b) of Law no. 72004 on the status of judges and prosecutors.
For this purpose, the Minister of Justlce p red and)presented a Report on the management of the
National Anticorruption Department, i assessment covered the period February 2017 —
February 2018 (...) The review includegl'in the Report of the Minister of Justice was structured in 20 points,
thus:

“1) An unprecedented situation for t
of constitutional nature over the

ong public authorities in Romania: three legal conflicts
single year, during which the National Anticorruption
moned in front of the constitutional court following the
o, invoking breach of their jurisdiction by the DNA and the behaviour of

onstitutional Court - through her behaviour, not only that the DNA chief
any loyal cooperation with the authority exercising sovereignty of the

3) Decision no.
prosecutor pre

e reflisal of the DNA chief prosecutor represents a breach of the Romanian
representative body of the people, and impedes on its activity, in terms of

7 of the Constitutional Court (Annex 4) - the prosecutor’s office/DNA do not have
prosecution on the opportunity of issuance of individual administrative acts;
f DNA jurisdiction to evaluate aspects of opportunity of development of Government

Performance” of the DNA chief-prosecutor of determining the Constitutional Court to explain in detail that
t institution is neither Government, nor Parliament, nor Constitutional Court, nor court of law and,
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in her capacity as manager of this institution, she should observe the jurisdicti
constitutional conduct;

8) Excessively authoritarian, discretionary behaviour, contrary to the obli
deontological obligations imposed to magistrates;

9) Involvement in the investigations conducted by other prosecutors, investigations
constitutional jurisdiction;

10) Prioritising the prosecution of cases with media impact. Undignifj
and professional standards;

11) Challenging the acts and authority of the Constitutional Court;
12) Challenging the authority and acts of the Parliament;

13) Vehement criticism on certain legislative amendment prgagsals lative solutions in questions
were subsequently demonstrated to be constitutional;

14) Abusing the role and place of prosecutors under th

of B pnold a loyal

to moderation and to the

rpormed in breach of

itudes. Ereach of minimal ethical

15) Attempt to obtain convictions at any cost;

16) Increased number of acquittals. Increased expen
17) Lack of involvement from the DNA chief prosec(ito
from prosecutors;

18) No measures taken in serious cases determi
19) Procrastination of cases, leading to the expiry of thgstatute of limitations;
20) Lack of reaction in terms of verifying thg professiona

()

(2) Admissibility of the Petition sub
(..)

64. Considering the cggp€ € Court finds that the petition submitted by the Prime Minister
concerns a litigious sifuation, s\ e it involves a dlspute between the Minister of Justlce and the Pre51dent

Codruta Kovesi,
authorities. Th
significance,
capable of ggnerating a ict of'legal nature. [...]

will determine if this legal litigious situation is of a constitutional nature.
R&garding this ect, the Court finds that, in the essence, the question of law is to determine the scope
and cggtents of t ords “under the authority of the minister of justice” in Art. 132 Para. (1) of the
, in corfelation to Art. 94 Lett. c) of the Constitution. [...]

i that the two above-mentioned constitutional texts cover, in essence, the organisation
wer. [...]

e scope and exercise of the competences of the above-mentioned
onclusion is that the two public authorities carried out actions with legal

lic Ministry. [...]. Therefore, the relationship established between the Minister of Justice and the
t of Romania concerning the exercise of public power and the responsibilities and competences



bestowed on them by Art. 94 Lett. c) and Art. 132 Para. (1) of the C
relations of pure constitutional law.
(.)

(3) Analysis on the merits of the Petition submitted by the Prime Minister
100. Also, as pointed out above, the constitutional text of Article 132 paragraph ( f a special nature,
establishing the competence of the Minister of Justice with regard to the activity of pyosecutors, so that, if
the organic legislator has decided that the act of appointment j ed by the President, under the
provisions of Article 94 (c) of the Constitution, the latter cannot & g8nized a’ having a dlscretlonary

stit ef evidently,

101. Therefore, as regards the proposal for appointmenf to t agement positions provided for in
President of Romania may oppose
and consultagyon within the bicephalous executive,
t. 80 pa ) of Chapter 2 of the Constitution,
uard the observance of the Constitution and the

a limited veto on the idea of a permanent co-operati
based on the provisions of art. 1 para (5) and o

reflects the existence of a minimal discretionary power of the President of Romania in this procedure,
precisely in order to make sure that the,prominent of the Minister of Justice in the activity of
prosecutors is observed. On the other han nt of Romania refuses to appoint a person based
on legality grounds, according to the prgxj 4, letter c) of the Constitution, the appointment

102. The same constitutional paradi{gm ap lso to the revocation procedure, in the sense that the
rocedure. If in the case of appointment the Minister of
Justice has a wide margin of appreciation, while #he President of Romania has a limited margin, in the case

imposed by the law are extrg giirict, and, under these circumstances, the President of Romania can
only oppose his/her right to the layyfulness of the proposal, and may refuse it only if the proposal

etween the two public authorities under Article 1 (5) and Article 80
Qonstitution, but given that the whole procedure is carried out while the
of the Minister of Justice - the Minister playing a central role in the
tionary power / discretion of the President cannot be recognized in
ident of Romania has only one competence related to this procedure,
iQns for the legality of the procedure.

(2) of the second Chap
discretionary discreki§

ief/General Prosecutor's work, as in the case. Therefore, the decision-making power
nt, of Romania is limited to the conditions of legality of the submitted revocation

posed measure”, which means that he has carried out an analysis of the arguments of the
of Justice and, by its own decision, determined the solution he considered most appropriate.



Or, a competence to verify the validity of the revocation proposal is not si o and dges not have
the purpose of analysing the assessment made by the Minister of Justice infrespect™ provisions of
Article 51 (2) (b) of Law no. 303 / 2004.
111. The Minister of Justice carries out this assessment in accordance with Artic
Law no.303 / 2004, according to which ,,(3) When verifying the effective organisa the following main
criteria are to be taken into account: appropriate use of human and material resgurces, evaluation of
needs, crisis management, relation between invested resources gmet=ebtained results, management of
information, organisation of professional training and improvem @ assignnlent of tasks within the
courts or prosecutor's offices.
(4) When verifying the behaviour and communication skills, the fol& injaspects are to be taken into
account: behaviour and communication with judges, prosecu XN sonnel, the users of justice,

1, paragraphs (3) - (6) of

the fulfilment of duties provided in laws and regulati
implementation of national and sequential strategi
the principle of random case distribution or, thé c
criteria.

(6) When verifying the management skills, th

in the fie the Judiciary and the observance of
being, of cases distribution based on objective

President is not entitled to decide
dialogue with the Minister of Justic
113. There is neither the role of
assessment because, in such 3
authorities that control the

well as their grounds, co pder the discretionary competence of the Minister of Justice and not of
the President generating a political responsibility, first of all, of the Minister of Justice
and, secondly, of t before the Parliament, as there is the possibility to fall into the

onfidence, s the case may be.

11%. The Court\glso notes that the Decision of the Superior Council of Magistracy - Prosecutors’ Section,
whic value, may contain considerations both regarding the merits and the legality of the
long af the competence of the President of the Republic refers only to the control of the
e yevocation procedure, he cannot invoke as a ground for refusal of the Minister of Justice's

s used, the behavioural deficiencies, the unfulfilled legal attributions or the absence of managerial
s pointed out above, the Decision of the Superior Council of Magistracy - Prosecutors' Section is a



any ghess of the
it, alsd o consultative

consultative reference for the Minister of Justice both in terms of the legali
proposal, while the President of Romania, given his competence, can u
reference, only on aspects concerning the legality of the procedure.
Practically, the document issued by the President must confirm the regularity
procedure, not the opportunity or lack of opportunity thereof.

()

118. Therefore, by examining the constitutional and legal texts,
President of Romania had no objection on its regularity, the revocf

lack of regularity of the

ourt finds that, given that the
ocedure Snitiated by the Minister

decree of dismissal for the chief prosecutor of the National Anticokgugftion Dirgctorate. [...]Thus, the Court
finds that Minister of Justice was prevented from fulfilling his .

119. Consequently, after analysing the President of Ro
practice the revocation proposal of the chief prosecu
Laura Codruta Kovesi, the Court notes that the Presid

opportunity of the measure. In this
context, the Court finds the existence of a legal diSput®&of a constitutional nature between the Minister of
Justice and the President of Romania, generat
practice the proposal to dismiss the Chief Pros
Codruta Kovesi.

120. Once a legal constitutional dispute h
provisions of Article 142 paragraph (1) of €h
supremacy of the Constitution”, has the

ed, the Constitutional Court, by virtue of the
, according to which "it is the guarantor for the
e the dispute by indicating the correct conduct in

in the exercise of its function, the C
of a legal dispute of a constitutiona

* segTruption Directorate, undoubtedly shows that the procedure meets
the regularity and legdli ments, which is also the position of the Constitutional Court. Therefore,

the President of Rogk sue the decree to dismiss Ms. Laura Codruta Kovesi from the chief
prosecutor ggsition & NationalfAnticorruption Directorate.
(...

THE CONSTITU
In the name
RULES:

1. Takes



