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MONICA MACOVEI v. ROMANIA JUDGMENT Q

In the case of Monica Macovei v. Romania,
The European Court of Human Rights (Fourth Section), sitting as
Chamber composed of:
Yonko Grozev, President, L 2
Faris Vehabovic,
Krzysztof Wojtyczek,
Carlo Ranzoni,
Stéphanie Mourou-Vikstrom,
Georges Ravarani,
Péter Paczolay, judges,
and Hasan Bakirci, Deputy Section Registfar,
Having regard to:
the application against Romania lodge
of the Convention for the Protect
Freedoms (“the Convention”) by a R
Macovei (“the applicant”), on 11 July 201
the decision to give
Government”) of the co

ith the Court under Article 34

omanian Government (“the
Mg the alleged breach of the
of expression under Article 10 of the
Convention and to declgre ina Nle the remainder of the application,

(Rules 28 §§ 2 a
Romania, and thg

of Court), the judge elected in respect of
by the President of Mr Krzysztof Wojtyczek
P,

S Wate on 19 May and 23 June 2020,

ollowing judgment, which was adopted on that

reached her right to freedom of expression. She relied on
icle 10 of the Convention.

THEFACTS

2. The applicant was born in 1959 and lives in Bucharest. She was
epresented by Mr D.C. Mihai, a lawyer practising in Bucharest.
3. The Government were represented by their Agent, Ms C. Brumar of
the Romanian Ministry of Foreign Affairs.
4. The facts of the case, as submitted by the parties, may be summarised
as follows.
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I. STATEMENTS BY THE APPLICANT

5. At the time of the events the applicant was a former minister of justife

and [D.]S. are corrupt”,
following article:

acts worth millions of euros
represented [in Parliament],

k at the lawyers in Parliament, there
who have [signed] contracts worth
the constituencies they represent [in

pdpean Parliament member Monica Macovei accused yesterday the
s V.P. and D.S. of corruption by implementing contracts [concluded]

Naming [V.]P. and [D.]S., the former minister of justice stated ‘Take a look at the
lawyers in Parliament, there are two youngsters from the PSD for example, who have
wed] contracts worth millions of euros with State companies from the
stituencies they represent [in Parliament], money that they get for legal advice.
This is a typical act of corruption by political influence.’

Contacted by Ziua, [V.]P. stated that there was no difference between the accusation
made by Macovei and the one made some time ago by the controversial [I.]M.

The PSD member stated that ‘she is a first-class liar. Her words are the words of
LM. Birds of a feather flock together. When [I.]M. accused me of something similar, I
presented documents [which proved] that I did not have any form of contract and
[L.]IM. went silent. Now the idea has been taken over by [I.]M.’s friend, Macovei’.
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V.P. further stated that he was not considering taking legal action because he“Wd not

=995

want to ‘waste the time of [the] justice [system] with Macovei’”.

II. TORT LAW PROCEEDINGS AGAINST THE APP,

9. On 16 October 2009 D.S. brought general
against the applicant, seeking 500,000 Romanian lei (

paragraph 44 below), Article 10
uman Rights (“the Convention”) and

Court”) dismisse&@.S.’s ag
summer SpiOTQrgateedDy the PDL, the applicant had described an act

nt had expressed her opinion in a context in which an
ade as to whether the function of lawyer and that of
aenp were incompatible. The plaintiff’s name, together

lawyegfand member of parliament, her statements had not been defamatory.

he words “a clear case of corruption” had not had an exclusive pejorative
cHfnotation as long as the person together with whom the plaintiff had been
named had not been the object of a criminal investigation or of any other
form of investigation which could have raised doubts about his moral
integrity. The simple adjacent mentioning of the plaintiff’s name could not
have led to a deterioration of his image as a politician and lawyer, and could
not have affected his dignity and honour.
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had undoubtedly felt
affected by the fact that his name had a context casting blame

14. The court considered in those cijcumstances the plaintiff could
not ask it to punish the
remained prudent in her

uch an approach had been endorsed
an Rights (“the Court”), which had
cted at politicians, as in the plaintiff’s

e had provided as an example the situation in which
ies from the constituency had increased the income of two

contracts. When asked by journalists, she had
ledged that she had been referring to V.P. and D.§ and had expressly
ioned that information about the system the two had been using to
oftain income had already been reported in the press. During her public
peeches on that topic she had explained that it had been a system by which
the law practice “[D.]S and Associates” had earned substantial amounts of
money from energy companies in a certain constituency at a time when V.P.
had been both a senior partner of the law firm and a member of parliament
representing the said constituency. The system which had led to obtaining
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substantial incomes by merging parliamentary influence with the posi of
lawyer had also been reported in press articles of 8§ September 2009 (s
paragraph 44 below).

17. On 3 October 2011 the Bucharest Court of A

ppeal (Pthe Cott of

was limited by the fundam
words, freedom of expresgi
concerning the dignity

pted exposure to criticism concerning the
e, which was of public interest, the ease with

it would become a mere illusory right which could not
Rersons with an intense social activity, and exercising it

more So if the statement had been made by someone known by the public to

trained professional belonging to the legal field — and, on the other

hdnd, because the legislative process in that regard could have been
onducted transparently and lawfully.

21. The court acknowledged that the bill to which the applicant had
referred in her defence had been of public interest and had concerned
democratic values. However, it considered that the applicant’s statements
concerning the plaintiff had overstepped the acceptable limits of
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exaggeration and had represented a direct affirmation of an act of co ion
concerning him, even though everyone had the right to be presum
innocent.

22. The court reiterated the scope and limits of thgffights o freed@m of

protection enjoyed by political speech; and
criticisms to which public persons in gengral,

er ministér of justice, that by
exermsmg Jomtly the funct10ns of lawyer a ember of parliament during
political influence in

professional and teaching caréeMNone of th available evidence had proved
that the plaintiff had signed, any
in the constituency he was representing in
Parliament. As a result, fhe plaj ad suffered non-pecuniary damage and

23. Lastly, thy ' e amount of compensation granted to the
plaintiff in rep i

unlawful act. However, two press articles of 8 September 2009 attached to
ase file had noted that she had stated that the function of member of
p#liament should have been incompatible with the function of lawyer
ecause politicians could use their status to obtain various benefits. She had
provided as an example the law practice of “[D.]S. and Associates”, which
had earned millions of euros from State-owned companies — located in a
certain constituency — precisely at a time when V.P. had been both a senior
partner at the law practice in question and a member of parliament. It had
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when the contracts had been concluded.
26. The applicant further argued that she had madg g
since 2006 when she had been a minister of justj

neficial relati

ad used as"an example to justify
he had never stated that D.S.
ber of parliament.

Iso argued before the
second-instance court that D.S. ed the exact content of the
alleged defamatory statemen:

D.S. She had referred to the mutually
two men, who had been friends, which
the need for her proposed bill to be adopte®
had exercised jointly the functions gflawyer an

anies in his constituency, or that he had exercised
igf of lawyer and member of parliament. The second-

into the contractual relationship between the “[D.]S. and Associates” law
ice and two State-owned companies located in the constituency
répresented in Parliament by V.P. — which had been finalised more than a
onth before her statements and which had been brought to the attention of
the criminal authorities; and (iii) V.P.’s public income declaration. V.P. had
become a senior partner at “[D.]S. and Associates” in September 2007 and
the above-mentioned investigations had disclosed that since then, the
number of new contracts signed by the law practice had increased
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exponentially and that the existing ones had increased in value signifi
In addition, V.P.’s income had increased considerably.

29. The applicant submitted that her statements had bggn made in good
faith and had not been a gratuitous attack. Nor had thg '
the plaintiff. She had sought to provide an examplg
support of an idea, namely the incompatibility betw§
lawyer and member of parliament, which she ha

30. Lastly, the applicant argued that t
applied wrongly the domestic general tort,la
the Convention. The protection granted
disproportionate and detrimental to

d Article 10 of
image had been

pohtlclans, regardless of wh
journalists or other persons.

November 2013 (available to the parties on
Cassation and Justice (“the Court of

se. In particular, her unlawful act had
ment she had made on 7 September 2009
amely that the plaintiff had committed an act

presuthed innocent.
. It was true that the acceptable level of criticism was higher in respect
of politicians. However, they also had the right to have their reputation and
ignity protected. Not every statement concerning a politician had to be

tolerated by default.
35. The court referred to the Court’s conclusions concerning the
distinction between statements of fact and value judgments, and the required
proof in support of such statements. On that basis it held that an accusation
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Romanian society.

36. The court could not accept the applicant’
statements concerning the incompatibility between th&
and member of parliament had not sought
applicant or to discredit him, but had amo
support of a bill. It held that the applicant w
publicly perceived as a legal professional gi

corruption committed by the plaintiff,
pecuniary damage.
37. The court held further that

the court concluded that the £edud-instancg court had correctly calculated
the amount of compensati

large amount granted in respect of
eter the applicant from committing

submitted to the Court three articles published on
ebruary 2008 and 9 May 2009, respectively, in an

1. The applicant also submitted to the Court five articles published in
th€ media between 28 September 2007 and 6 March 2009. Two of the
rticles stated, amongst other things, that V.P. had become a senior partner
of the law practice “[D.]S. and Associates” in September 2007. The
remaining three articles described the relationship and connections between
V.P., D.S., the law practice “[D.]S. and Associates” and various major
State-owned energy companies located in the constituency represented in
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Parliament by V.P., including the legal-assistance contracts signed Dw the
law practice and the energy companies in question between April 2007 a
December 2008 for large legal fees.

42. On 4 August 2009 the internal audit depar
above-mentioned State-owned companies produce

" one ¥ the
iry report

“ID.]S. and Associates”. The report identified se
to the way in which the contracts had been gfned and implemented, and

further investigation.
43. The applicant submitted to Court VP.’s public income

indicating that from 2005 to

o articles first stated that the previous day a
3t between the applicant and V.P. They
then reported that the apglig@nt hadjstated that the function of member of
parliament should kg _made incogfipatible with the function of lawyer
status to obtain various benefits. She had
C the 13w practice of “[D.]S. and Associates”, which

EVANT LEGAL FRAMEWORK

46. The former Civil Code, in force until 1 October 2011, provided that
any person who was responsible for causing damage to another would be
liable to make reparation for it, regardless of whether the damage was
caused through his or her own actions, through his or her failure to act or

10
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through his or her negligence (Articles 998 and 999 — see Nicolae iliu
Tanase v. Romania [GC], no. 41720/13, § 68, 25 June 2019).

47. Articles 10 and 30 §§ 1 and 6 of the Constitytion provide that
Romania maintains and develops peaceful relations wg ates an@® has
good neighbourly relations based on the generally recg inciples and
norms of international law. Freedom to express thd
beliefs orally, in writing, through images, or thr

THE LAW

[. ALLEGED VIOLATION OF ARTICLE MQOF THE CONVENTION

48. The applicant complained that senten€e imposed on her by the
final judgment of 7 November 2013 of the of Cassation had breached
her right to freedom of ex ion as proyided for in Article 10 of the
Convention, which, in so far as rel s as follows:

1es, conditions, restrictions or penalties as are
ecessary in a democratic society, in the interests of

amorfling the dlsclosure of information received in confidence,
y the authority and impartiality of the judiciary.”

any other grounds listed in Article 35 of the
erefore be declared admissible.

Merits

19 Submissions by the parties
(a) The applicant

50. The applicant submitted that according to the Government, the
defamation dispute at issue had concerned her statements of 6 September
2009 (see paragraph 59 below). However, the two appellate courts’
judgments had stated that the allegedly defamatory statements had been
made on 7 September 2009. The fact that the appellate courts had retained

11
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7 September 2009 as the date of her statements meant that the stategnts
could not have been both made and published on the same day. They cou
only have been published on 8 September 2009. Howgyer, the articles
published on the latter date (see paragraph 25 above bt been @mken
into account by the courts in their assessment of the cag

the constffuency represented in
en both a senior partner of the

had been V.P. who had gfmulatively held the two positions, and not D.S. In
her opinion, it had be¢n inexphCagle why the second-instance court had
accepted D.S.’

»tual element had been clear: the applicant had never
wdividually, but had presented and publicly criticised a

s had Supported each other in a profitable manner.
though the applicant’s public statements had concerned the
ionship between two persons, only D.S. had taken legal action against

been fleither false nor likely to cause damage requiring a judicial response.
. The applicant contended that her freedom of expression had been
b#ached, as she had acted in good faith in a matter of public interest, and
er statements had had a reasonable and sufficient factual basis. Her claims
of September 2009 regarding the incompatibility between the status of
lawyer and that of member of parliament had not aimed to gratuitously
attack or discredit D.S. The purpose of her comments had been to bring
forward new examples and arguments in support of a bill, which she had

12
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constantly advocated over the years and even long before makin
reference to the D.S.-V.P. relationship. It had been obvious that
statements had been of public interest since they had cgpcerned dangers

regarding public funds and questions of good governa ) 4

56. The Court’s case-law relied on by the courts ai e Goyernment
in support of their arguments had concerned cases in\whfh the ighpugned
statements had lacked a factual basis or had be an hers

taken into account the evidence proving fhe existence offSuch a reasonable
factual basis. Moreover, in her opinio Jast two instance courts had been

towards D.S. None of the courts h the fact that both D.S.
and V.P. had been occupying importa i sts at the time when the
applicant had expressed her public critici their conduct, had placed

the rights concerning th&hgdigfiity of gthers began (see paragraph 18 above),
had contained argymag
case-law, especig ces concerning politicians.

58. The app ontested the Government’s submissions that the
interference with\hefright toffreedom of expression had been proportionate
to the legitiga i 194. She argued that the financial penalty imposed

akers, had been not only disproportionate but also
ified and in breach of the Court’s case-law.

(b) overminent

59. The Government submitted that the applicant was not a journalist.
over, her conduct after she had made the impugned statements — she
had ng)hed the persons she had been referring to when she had been asked

by journalists, she had never denied or retracted her statements, she had
nyfer contested the publication of her statements in the press, and she had
nCver contested the fact that the press had been present at the summer

chool where she had made the statements — clearly showed that she had
consented to the publication of her statements by the press.

60. The Government acknowledged that the judgments of 3 October
2011 by the Court of Appeal (see paragraph 17-23 above) and of
7 November 2013 by the Court of Cassation (see paragraph 31-38 above)

S

13
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could be viewed as an interference with the applicant’s right to free of
expression. However, the interference was provided for by law, name
Articles 998-999 of the former Civil Code (see paragraph 46 above). It alSo

pursued a legitimate aim, in particular the protection g pintiff’s@ight

of reputation.
61. The Government contended that the nationa ad not
exceeded their margin of appreciation when th 8 that the

by a pressing
social need. Her statements had oversteppged th of acceptable

62. Even though political debate wasfcharacteriged certain ferocity,
freedom of expression had limits whic uld be breahed in circumstances
where unnecessary defamatory statements ¢ made. In the present case,
the applicant had gone beyond me eculatio irony and had accused
D.S. of acts of corruption by portrayMag him with certain certainty as a
young member of parliament who had d a fortune from signing
contracts with State-owned anies. Morgover, she had argued that her
statements had been justified by pa%gpress Articles which had conveyed the
same information.

63. Assuming that the applj statements could be considered to fall
within the context of a € debatd of general interest, Article 10 did not
guarantee a right
connection with g ¢ interest. In such circumstances the party
imparting such

he previous statements made by journalists in past
ing the same subject matter had not been reviewed by
, the applicant should not have portrayed the

presumed d faitl of the journalists and on the fact that they would not
ave publisifed such information without a reasonable factual basis.
5. Relying on the Court’s relevant case-law, the domestic courts had
examMyfd the facts of the case by taking into account also the documents
submitted by the plaintiff in support of his claims. The appellate courts had
luded that the facts imputed to D.S. had not been true. They had
cdnsidered that in the absence of a solid and real factual basis supporting the
pplicant’s allegations, her statements had overstepped the limits of
acceptable criticism on a matter of public interest because the suggestion of
acts of corruption had been made by a known public person who was
respected by her peers and the public.

14
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challenged before the last-instance court the amou
court had granted to D.S. in respect of non-pecunia
had carried out a balancing exercise between

judgment (see paragraphs 10-14 above)
those of the appellate courts. The diffghel§jt outcome 81 the case before the

contrast to the first-instance the appellhte courts had only given more
weight to D.S.’s arguments_concer™igg higfsocial status and to the impact

68. Relying on the
potentially similar_jmpact on thefreputation of others, the Government
yhad

cast doubt on I onesty and reputation. In circumstances where she

had had the inte g the public about certain possible foul play

and of acc regfly, she had had a duty to provide a sufficient

factual Jfasis inSgupport of her allegations. Even assuming that the

applica could be viewed as a measure promoting a bill, they

N had the level of acceptable criticism, since they had
amounted toNQ acg#sation of a criminal offence in respect of a person who

t been undeg investigation or convicted.
2. Th urt’s assessment
N 69. The Court agrees with the Government that the judgments of

3 bgr 2011 of the Court of Appeal (see paragraph 17-23 above) and of
7 Novgmber 2013 of the Court of Cassation (see paragraph 31-38 above)

mounted to an “interference” with the applicant’s right to freedom of
exression (see paragraph 60 above).

70. The Court also notes that the interference complained of was
p

rescribed by law, namely Articles 998-999 of the Civil Code in force at the
time (see paragraphs 9 and 46 above), and pursued the legitimate aim
referred to in Article 10 § 2 of the Convention, namely the “protection of
the reputation or rights of others”.

15
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71. What remains to be determined, therefore, is whethelNthe
interference was “necessary in a democratic society”.

(a) General principles as regards the necessity in a dery

72. In this connection, the Court reiterates that
constitutes one of the essential foundations of a demo
of the basic conditions for its progress and
fulfilment. Subject to paragraph 2 of Article
“information” or “ideas” that are favouralily r

o “democratic society”. As set
forth in Article 10, this freedom is subje®&to exceptions, which must,
however, be construed strictly, a
established convincingly (see, among otfeg authotities, Perna v. Italy [GC],
no. 48898/99, § 39 (a), EC
no. 64184/11, § 29, 28 June
73. The test of whethe
society” requires the @burt to determine whether it corresponded to a
“pressing social need” ntrting States have a certain margin of
appreciation in assessin ether spich a need exists, but it goes hand in
hand with Europge

eCisions they have taken pursuant to their power of
icylar, the Court must determine whether the reasons

acceptable assessment of the relevant facts (see Lindon, Otchakovsky-

rens and July v. France [GC], nos. 21279/02 and 36448/02, § 45,

HR 2007-1V; and Frisk and Jensen v. Denmark, no. 19657/12, § 51,
December 2017).

75. In this connection, the Court reiterates that in order to assess the
justification of an impugned statement, a distinction needs to be made
between statements of fact and value judgments. While the existence of
facts can be demonstrated, the truth of value judgments is not susceptible of

16
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or as a value judgment is a matter which in the first
margin of appreciation of the national authorities, in g
courts. However, even where a statement amounts

there must exist a sufficient factual basis to sup it, T8
be excessive (see, Pedersen and Baadsfaar Denmark [GC],
no. 49017/99, § 76, ECHR 2004-XI; Makrdduli v, rmer Yugoslav
Republic of Macedonia, nos. 64659/11 a , 19 July 2018;
and Paraskevopoulos, cited above, § 3f). In exercisigf its supervisory

plaintiff in the domestic proceedi f the critical comments
held against the applicant, as well as contex#and the manner in which
they were made public (see Lykin v. ine, no. 19382/08, § 25,
12 January 2017; and Makr 1 01ted aboye, § 62), bearing 1n mind that
assertions about matters o

important issue is requ1 Ifil ajno more demanding standard than that
of due diligence as_jm.such circumgfances an obligation to prove the factual
statements may ¢ i r of the protection afforded by Article 10
(see Makraduli, Bited gbove, § 75, with further references).

3\ struck a fair balance when protecting two values
vention which may come into conflict with each other
ely, on the one hand, freedom of expression protected
e on the other, the right to respect for private life enshrined

espect for private life (see Axel Springer AG, cited above, § 83; and
. Switzerland [GC], no. 56925/08, § 72, ECHR 2016).
. Where the right to freedom of expression is being balanced against
right to respect for private life, the relevant criteria laid down in the
ourt’s case-law include: (a) contribution to a debate of general interest;
(b) how well known the person concerned is and what the subject of the
report was; (c) prior conduct of the person concerned; (d)method of
obtaining the information and its veracity; (e) content, form and
consequences of the report and (f) severity of the sanction imposed (see

17
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Satakunnan Markkinaporssi Oy and Satamedia Oy
no. 931/13, §§ 165-66, ECHR 2017 (extracts); ang
no. 45791/13, § 55, 20 March 2018).

78. As regards, in particular, protection of the rlg
Court has held that while freedom of expressmn i

for the closest scrutiny on the part of
23 April 1992, § 42, Series A no. 2

public scrutiny and mus
Milisavijevi¢ v. Serhig
v. Romania, no.
entitled to have

also held that Article 10 of the Convention does not,
wholly unrestricted freedom of expression even in
c0f matters of serious public concern. Under the terms of
RArticle the exercise of this freedom carries with it “duties
vhich are liable to assume significance when there is a
the reputation of private individuals and undermining
”. Thereby, the information conveyed on issues of

Montéiro da Costa Nogueira and Patricio Pereira v. Portugal, no. 4035/08,
, 11 January 2011, with further references; and Kurski v. Poland,
nd. 26115/10, § 56, 5 July 2016).

81. Lastly, the Court reiterates that where the national authorities have
weighed up the freedom of expression with the right to private life in
compliance with the criteria laid down in the Court’s case-law, strong
reasons are required if it is to substitute its view for that of the domestic

18
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courts (see Von Hannover, cited above, § 107; Axel Springer AG,N\§jted
above, § 88; and Frisk and Jensen v. Denmark, cited above, § 54).

(b) Application of those principles to the present case

82. Turning to the circumstances in the instant ca Courtpnotes at
the outset that the applicant contended that it was ear whffther the
domestic courts had confined their assess
6 September 2009, which were published in

7 September, or
ublished in the
at the domestic

was of the opinion that the
courts had not taken into acCoumgi ir gesessment the press articles of
8 September 2009 (see pa . Moreover, D.S. seems to have
relied on the press artigfes of 7 September 2009 when he brought general
tort law proceedings agi sc§ paragraph 9 above). Furthermore, the
applicant’s submissions re the sfcond-instance court (see paragraph 16
above) read in the actual content of the press reports
themselves (seefparagiy and 44 above) seem to suggest that the
press reports cocerng ents that had been made by the applicant on
igtumstances, even though it is true that the
o S { that the date of the applicant’s statements

contesteg S ad been 7 September 2009 (see paragraphs 18 and 32
i view the information in the file suggests that this had

error on the part of the courts, as the proceedings

ates of the applicant’s statements, the Court does not attach
ificant weight to the fact that the domestic courts had failed to examine
expresfly her arguments concerning the inconsistencies between the press
reports of 7 and 8 September 2009 as to the actual content of her statements.
4. The Court further notes that at the time when she made the
ihpugned statements, the applicant was a politician, a member of the PDL
olitical party and an elected member of the European Parliament (see
paragraph 5 above). Her statements were directed at both D.S. and V.P.,
two politicians who were members of a different political party and elected
members of the Romanian Parliament. The statements were made at a
summer school organised by the PDL and were reported in press articles

19
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published in national newspapers. Even though the applicant’s

the case file that the applicant had been unaware that
were present at the summer school organised by the
not have predicted that any statement she made
reported in the press.

85. The applicant’s statements concerne
D.S. which she perceived as a “typica), ac
influence” (see paragraphs 7 and 8 abov
capable not only of tarnishing D.S.’s
serious prejudice in both his profession
Accordingly, the accusations agaj

Axel Springer AG, cited

86. The Court pates that the ngfional courts seemed to accept that the
criticism in the ents was directed not at D.S.’s private
duct in his political capacity, that is, as an
elected parliameyta repre >ntative (see paragraphs 20 and 32 above).
Based on thg C ' e case file, the Court sees no reason to hold

ssues touching on his or her personal integrity are
al interest to the community (see, mutatis mutandis,
, no. 75955/01, § 45, 29 March 2005; Kwiecien
799, § 51, 9 January 2007; and Paraskevopoulos, cited

, and that there is little scope under Article 10 § 2 of the
vention for restrictions on political speech or debate on matters of

no. 26682/95, § 61, ECHR 1999-1V; and Instytut Ekonomichnykh Reform,

v. Ukraine, no. 61561/08, § 44, 2 June 2016). The Court considers that

thC aforementioned considerations are just as valid with regard to nationally
lected officials, such as D.S.

87. Accordingly, the authorities had a particularly narrow margin of

appreciation in assessing the need for the interference with the applicant’s

freedom of expression (see, for example, Morice v. France [GC],

20
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no. 29369/10, § 125, 23 April 2015; and Instytut Ekonomichnykh m,
TOV, cited above, § 50).

88. As to the content of the impugned statements, th
that whereas the first-instance court regarded the app,

Court observes

placed than an international court to ass¢ss the inteptiog#behind impugned
the general public
would interpret and react to them (see atis mutandis, concerning a
complalnt under Article 8 of the C

convincing reasons for their Jusion on jhe nature of the statements at
issue. In view of the limit # reasoning in this respect, the

ample and mutatis mutandis, Instytut
ove, §§ 52-53).

907 The Court accepts that some of the applicant’s statements, such as
concerning D.S.’s specific conduct — namely the alleged signing of

\% lucrative contracts with State-owned companies located in the
onstituency he was representing in Parliament — could be considered to
lack a sufficient factual basis. Like the Court of Appeal (see paragraph 22
above), the Court notes that none of the information relied on by the
applicant in her submissions — regardless whether she had obtained it from
the press articles, the investigation reports, or V.P.’s public income
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declarations mentioned by her (see paragraph 28 above) — suggests th
or the law practice he had founded had signed contracts with State-own
companies located in the said constituency at a time wh
lawyer and a member of parliament.

91. The Court cannot ignore, however, that the :

assistance contracts with State-owned comp
represented in Parliament by V.P.

92. In this context, the Court ta
allegations and, in particular,
inappropriately strong, coul
degree of exaggeration.

93. The Court reitergy€s that persons taking part in a public debate on a
matter of general congern ar ed to have recourse to a degree of
exaggeration or even r in other words to make somewhat
immoderate state
v. Portugal, no.

ew that the applicant’s
gons used, albeit perhaps

patibility between the functions of lawyer and member
> existence of at least a certain factual background to

authofities, Lykin, cited above, § 29).
. Lastly, the Court observes that the applicant was ordered to pay D.S.
dd€mages of EUR 2,300 and to publish the last-instance court’s judgment at
er own expense in five national newspapers, including three with the
widest circulation in the country (see paragraph 17 above). Reiterating its
view on the chilling effect that a fear of sanction may have on the exercise
of freedom of expression (see, for instance, Wille v. Liechtenstein [GC],
no. 28396/95, § 50, ECHR 1999-VII; Nikula v. Finland, no. 31611/96, § 54,
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having a dissuasive effect on the exercise of her
expression (see, for instance, Lombardo and Oth
Ghiulfer Predescu v. Romania, no. 29751/09,

97. In the light of the above considerati
appellate courts’ reasoning when examini
88 above) and the said courts’ ap
consequences the possible classificati

f the applcant’s statements as
i the overall context in which
they were made (see paragraphs ken together with the
chilling effect the penalty imposed on icnt had on her freedom of
expression (see paragraph 96 above) — th rt finds that the domestic
courts failed to strike a fair the relevant interests and to
establish a “pressing soci ting the protection of D.S.’s
reputation protected by rtlc e 8 of the Convention above the applicant’s
right to freedom of e r Article 10 of the Convention. The
Court thus concludes e intefference with the applicant’s right to
freedom of expressign i i

gfinternal law of the High Contracting Party concerned allows only
L to be made, the Court shall, if necessary, afford just satisfaction to

. gThe applicant claimed 4,600 euros (EUR) in respect of pecuniary
. Her claim included 10,000 Romanian lei (RON — equivalent to

pgoximately EUR 2,300), being the amount she had been ordered to pay
to)D.S. by the national courts in respect of non-pecuniary damage, and
RON 9,899 (equivalent to EUR 2,205), being the total amount paid by her
to publish the national court’s judgment in three national newspapers with
the widest circulation. She submitted copies of bank transfer orders and
documents attesting to the payment of the amounts claimed.
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imposed on her by the national courts.
102. The Government did not contest that a clea

They argued, however, that the total amount
had amounted to only EUR 4,503 given the
dates when the applicant had actually mgde
they asked the Court to award the appli
actually and necessarily incurred.

. Consequently,
nts that she had

applicant’s claim was excesf1 ssible finding of a violation
would constitute sufficient jyst sati ion jfi her case.

overnment’s implied acknowledgement of a
clear link between the fentenc sed on the applicant and the amounts
paid by her to D.S. an e thred national newspapers with the widest
circulation in the

the applicant’s claim in respect of non-pecuniary
siders that a mere finding of a violation by the Court

€ must have felt on account of the sentence imposed on
Mdgessment on an equitable basis, the Court therefore awards

. Costs and expenses

106. The applicant also claimed EUR 5,160 for the costs and expenses,

ly the lawyer’s fees, incurred before the Court, to be paid directly to

het representative. She submitted an agreement signed by her with her

awyer as regards the hourly rate charged by the lawyer, and a breakdown of

the number of hours worked by the lawyer on the case, totalling EUR 6,120.

107. The Government argued that the Court should grant the applicant

only an amount which corresponded to her actual expenses which had been
proven and necessarily incurred.
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the Court considers it reasonable to award
EUR 3,000 in respect of lawyer’s fees, plus a
to the applicant, in respect of costs and expgnses.
directly into the bank account of the japph
ECHR 2016 (extracts)).

C. Default interest

FOR THESE REASPDNS, COURT

1. Declares, unanygaysly, the appMcation admissible;

of the Convention, the following amounts, to be

Wto ,the currency of the respondent State at the rate

N applicant, plus any tax that may be chargeable, in respect of
pecuniary damage;
11) EUR 2,000 (two thousand euros) to the applicant, plus any tax
that may be chargeable, in respect of non-pecuniary damage;
(ii1)) EUR 3,000 (three thousand euros), plus any tax that may be
chargeable to the applicant, in respect of costs and expenses, to
be paid into the bank account of the applicant’s representative;

(b) that from the expiry of the above-mentioned three months until
settlement, simple interest shall be payable on the above amounts at a
rate equal to the marginal lending rate of the European Central Bank

during the default period, plus three percentage points;
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4. Dismisses, unanimously, the remainder of the applicant’s claim just
satisfaction.

Done in English, and notified in writing on 28 J D, pursu#gt to
Rule 77 §§ 2 and 3 of the Rules of Court.

Hasan Bakirci Yonko Grozev
Deputy Registrar President

In accordance with Article 45 § 2 of the vention and Rule 74 § 2 of

(a) concurring opinion of

(b) dissenting opinion
Vikstrom;
(c) dissenting opinidh of J urou-Vikstrom.
\ :

Y.GR.
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CONCURRING OPINION OF JUDGE WOJTYCEZ

1. Although I have voted for the operative part of th:
I should like nonetheless to express some reservagh
procedure followed and also with regard to certa
reasoning.

2. The instant case was brought in connectigmWwith sdispus€ between
private parties in a situation of conflict of twoflonvention rights, protected

instant judgment,
ghcernin® the
ment§ in the

8 of the Convention (see the case-law
refore verify whether the domestic
authorities struck a fair balance
Convention, namely, on the one han
by Article 10 and, on the other, D.S.’s r
Article 8 (see Axel Springer AGycited above, §

# Human Rights, the instant judgment affects D.S.’s
applicant, as well as the public’s perception of the

by a dCcision be heard before that decision is rendered: audiatur et altera

7§ (see my separate opinions appended to the judgments in the cases of
Bgchan v. Ukraine (no. 2) [GC], no. 22251/08, 5 February 2015; and 4 and

v. Croatia, no. 7144/15, 20 June 2019; see also P. Pastor Vilanova, “Third
Parties Involved in International Litigation Proceedings. What Are the
Challenges for the ECHR?” in P. Pinto de Albuquerque and K. Wojtyczek
(eds.), Judicial Power in a Globalized World, Liber Amicorum Vincent
De Gaetano, Springer 2019, pp. 377-393). This principle guides the Court’s
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case-law on Article 6. According to the established case-law, persons WQose
civil rights can be directly affected by the outcome of the proceedings ha
the right to be heard in the proceedings before the competgnt domestic court
(see, in particular, the following judgments: Le Comptgf Van [Puven aMl De

no. 262; Kakamoukas and Others v. Greec 311/02, § 32,
15 February 2008; Lopez Guio v. Slovakia, n
2014; Topallaj v. Albania, no. 32913/0

128, 19 JMine 2018; and Sine
Tsaggarakis A.E.E. v. Greece, no. 17257/1 40, 23 May 2019).
justi ould also apply in the

directly affected by the decision should be d to plead their case before
the Court and, in particular, t tions concerning the facts, the
legal rules to be applied and the va terests which ought to be taken

that the respondent St caded Jn favour of finding no violation of
Article 10 attenuatg

clements, identi
arguments in del§
forward by the

considered 2w @lurally just. Is it really possible to verify whether the
Wes struck a fair balance between the two values

involved?
Against this backdrop, deciding the instant case entails great difficulties.
Wen the necessity to render a judgment, and taking into account all the
gathered and other material made available to the Court, I consider
nonetlieless that in the circumstances of this case — in spite of the procedural
s — the arguments for finding a violation of Article 10 are stronger than

thC arguments against.

3. The reasoning of the case invokes once again the distinction between
“statements of facts” and “value judgments”. The usefulness of this
distinction is however limited in practice (see point 2 of my separate
opinion appended to the judgment in Makraduli v. the former Yugoslav
Republic of Macedonia, nos. 64659/11 and 24133/13, 19 July 2018).
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Utterances in natural speech often mix descriptive and evaluative eletynts.
As the reasoning rightly acknowledges in paragraph 89,

“the Court is of the opinion that the applicant’s comments cg a combination of

value judgments and statements of fact”.

The same view may also be expressed in the

to more or less subjective
evaluations or, in other words, to rgly on valdgjudgments. In this context,
the distinction between statementd o
revisited.

The majority reiterates in
of a statement as a fact or as a v judgmgnt is a matter which in the first
sa#?0n of the national authorities, in

particular the domestic
This view is proble

age. The fiat of a judicial decision cannot
transfo e meaning of logic into an evaluative utterance,

or vice

the applicant’s statements, the explanation contained in
g tigles and the contradictory findings of the domestic

asis for the classification. The findings of the domestic courts are
to the extent that they analyse and establish, in the specific
ommunicative context of a case, the meaning of the impugned utterances in
thy national language, but are of limited relevance in so far as they classify
the utterance into a specific semiotic category once its meaning has been
established.
4. The reasoning expresses the following views in paragraph 78:

“As regards, in particular, protection of the rights of politicians, the Court has held
that while freedom of expression is important for everybody, it is especially so for
elected representatives of the people. They represent the electorate, draw attention to
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their preoccupations and defend their interests. Accordingly, interferences w
freedom of expression call for the closest scrutiny on the part of the Court
Castells v. Spain, 23 April 1992, § 42, Series A no. 236; Lombardo and Othdls
v. Malta, no. 7333/06, § 53, 24 April 2007; and Lewandoys®®m{alec v. Poland,
no. 39660/07, § 60, 18 September 2012)”.

It further refers in paragraph 84 to the fact “that §

(see paragraph 5 above)”. It also stresses in
applicant as politician and elected representati

government” is not mine (see pgints 8 an my above-mentioned
lic of Macedonia, cited

ech. The fact that a person is
influence a very wide public,
accustomed to choosing and
e duties and responsibilities entailed by
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DISSENTING OPINION OF JUDGE RANZONI,
JOINED BY JUDGE MOUROU-VIKSTROM

D

I. Introduction

1. In the present case I have come to a different codgfusion frghn that of

the majority and voted for a finding of no vi 10 of the
Convention for two main reasons, which I willftry to b explain.
2. The case can be summarised as foll icant, a former

ers. In one of the publications
under the headline “Monica Macgvei state8\that the [Social Democrat
Party’s (Partidul Social Democraf — ers of parliament [V.P.]
and [D.S.] are corrupt”, the applicant wa inter alia as follows (see
paragraph 6 of the judgment):

from other acts of corrup

The applicant
brought forward dfa of ma ing the two functions of lawyer and of
member of parl i
Court of Appeal .

ssessed this as an “untrue fact” (see paragraphs 17, 22, 32 and 36 of the
jupement).
4. The majority agreed that the applicant’s statement against D.S.
acked a sufficient factual basis (see paragraph 90). They also conceded that
it was “capable not only of tarnishing D.S.’s reputation, but also of causing
him serious prejudice in both his professional and his social environment”
(see paragraph 85). However, by qualifying that statement as being of a
“collective nature” (see paragraphs 91 and 94), the majority ultimately
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disregarded D.S.’s prejudice. Even assuming that the applicant mayNgave
presented some relevant factual background for her statements concerni
V.P., that could not justify including in those “statemepts of a collective
nature” the clearly untruthful allegations against D/ Jree withe the
appellate domestic courts’ findings that, as a former of of Jugtice and
prosecutor, the applicant could not and should not hava unawgre of the
fact that an accusation of an act of corruption wa ;

nt’s statements,
namely that of promoting the need [for legislatiopf establishing an

(see paragraph 94), this context cannot Mwgtify making unsubstantiated
allegations or singling out a speci

context”. That does not tally he idea of ndividual justice.

6. I likewise disagree ty’s attempt to downplay the
allegation of mere ‘“‘exaggeration”, “polemical”,
“provocation” or “so erate statements” (see paragraphs 92
and 93). To describe s pt has a meaning that goes beyond
that. It is a serlou 2 even borders on the imputation of a

yfes and their application. To my mind, the judgment
e some inconsistencies in the Court’s case-law under

conflict witlyOther rights protected by the Convention, such as the right to
espect for private life enshrined in Article 8.
On the one hand, the test of whether the interference with freedom
ssion was “necessary in a democratic society” requires the Court to
determine whether it corresponded to a “pressing social need”. While the
racting States have a certain margin of appreciation in assessing
ether such a need exists, the Court is empowered to give the final ruling
n whether a restriction can be reconciled with Article 10 (see paragraph 73
of the judgment with further references).
On the other hand, the Court’s task is not to take the place of the national
courts, but rather to review, in the light of the case as a whole, whether the
decisions they had taken pursuant to their power of appreciation were
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compatible with the relevant provisions of the Convention. This is M the
more true where the national authorities had to balance two conflicti

paragraph 80; see also, in particular,
Associés v. France [GC], no. 4045 > ECHR 2015; Axel
Springer AG v. Germany [GC], no. 3995 § 88, 7 February 2012; and
Von Hannover v. Germany (no. 660/08 and 60641/08,
§§ 104-107, ECHR 2012).
9. In asituation of balancing competin®ights, to my mind, the Court’s
primary task is not to esta itself the pertinent facts for determining
whether the interference i applifant’s freedom of expression
corresponded to a “pressp . Its task is likewise not to make its
own free balancing exefcise. h opinions may differ on the outcome
of such an assessment, t is limited to ascertaining whether the
domestic courts ha eighed up A person’s freedom of expression with
y for private life in accordance with the

criteria establisfed igf'the Gourt’s case-law and whether the respective
outcome 1is acgp at least, neither arbitrary nor manifestly

16 May 2017). The Court should not lightly find that
decisions were arbitrary or manifestly unreasonable,
becauSe™ s quite a high threshold.

assessment afresh. On the contrary, the Court has generally
e margin of appreciation to mean that, where the independent
impartial domestic courts have carefully examined the facts, applying

case-1aw, and adequately balanced the applicant’s personal interests against

ore general public interest in the case, it is not for it to substitute its
o#n assessment of the merits (including, in particular, its own assessment of
he factual details of proportionality) for that of the competent national
authorities. The only exception to this is where there are shown to be strong
reasons for doing so (see Ndidi v. the United Kingdom, no. 41215/14, § 76,
14 September 2017).
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the majority themselves having found “stro
own view for that of the domestic

h sufficient factual basis (see paragraph 90). However,
nproven statements as being of a “collective nature”,

statenfents and the bill referred to by her were matters of public interest (see
eraphs 19 and 21) and that there was a political context justifying a
héightened level of permissible criticism (see paragraphs 19 and 22).

16. The appellate courts had also taken account of the sanction imposed
(order to pay damages of EUR 2,300 and to publish the judgment; see
paragraphs 17, 23 and 37-38). However, the Chamber majority, simply by
referring to the “circumstances”, held that that sanction was capable of
having a dissuasive or chilling effect (see paragraphs 96 and 97), but they
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sanctions, without the Court making a real assessme
given case. If every sanction, even a small amoun
indistinctively considered to have a chilling e

adversely affecting the rights under Article 8.

17. In view of the above, the aspects rpfe
mind, cannot constitute “strong reasons”
made and the balance struck by the natj

18. Does the overall context of the a
“strong reasons” for the Court to
the domestic courts? Not in my opini iofe that the majority over-
emphasised this context, and in any event 1d not justify making false
allegations of corruption ag D.S. In thls respect, I refer again to my
considerations on the facts i hs 3-6 above).

appellate courts.
jcant’s statements consist of

IV.Conclusion

The majority |
instance court, fhei fresh interpretation and assessment of the

: of and the conclusions reached by the appellate
e arguable or justifiable, based on relevant and sufficient
situation, where opinions as to the outcome of an
Jonably differ, the Court lacks “strong reasons” to
ew for that of the domestic courts. Consequently, and
argin of appreciation enjoyed by the national courts,
Y10 should have been found.
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DISSENTING OPINION OF JUDGE MOUROU-VIKST

(Translation)

D

1. To complement Judge Ranzoni’s dissenting qp f, which 1 have

domestic courts struck a fair balance b
freedom of expression of Monica rotection of the private
life of D.S. (see Von Hannover v. Ger . ¥ [GC], nos. 40660/08 and
60641/08, ECHR 2012; Axel Springe v. Germany (no. 2),

[GC], no. 27510/08, EC

One of the aspects
concerned by her alleg : are pulflic figures and that the alleged acts of
misconduct are g related fo the functioning of the country’s
institutions and { ever, should this element, even though it
c heart of the discussion justify a signiﬁcant

pefore the Chamber was, in my view, relatively
the domestic courts, by finding against Monica
acovei fof her remarks, unfairly stifle her public speech, in so far as she
merely pursuing the commendable aim of denouncing reprehensible

Th 1mpugned remarks made by Monica Macovei in public and relayed
ext day in the press were in no way equivocal as to her intention to
dénounce, in particular, two individuals who had committed precise acts, of
serious nature, constituting criminal offences, or as to the negative impact
that those remarks would necessarily have on the reputation and honour of
those concerned. I disagree with the majority, who have taken the view that
these are allegations of a collective nature and reproach the domestic courts
for failing to establish a “pressing social need” to justify placing the
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serious accusations.
3. Thus, while denouncing corrupt practices is a N
for a political figure, such allegations must, howe

denounced acts of corruption
prosecuting such offences.
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